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SUPREME COURT ^'^ O” 
N ‘Bofors Mr, Justsce.B. P. Bihha, 
Mr. - Justice J. L. Kapur and 
M (5 Mr. Iusteoe Hedaystulla, 


, COMMISSIONER OF INCOME-TAX, 
(6| ` WEST BENGAL 


= , 
x cadens STOCK’ EXCHANGE ASSOCIATION’ 
, LIMITED. * ' 
\ Meaning’ ou ipsas aide Dedi todos hE 
of L. T: Aet — Maexing ef the word usmeiation — Calcutta Stock Ecchinpy 
dum MO f M ee E Members of ths Asvectation 
‘for enpleying. amikorisod assistants and fei, including nem companies in thi Steak 
Biching?, Last — Whether axsertable to Income Tex. 
Held ( reversing the judgment of the Ciicutta High Court). 
that each of the aforesaid items recelved by, the Association 


"accrued to Itfor' ‘performing spectre services under section, 10 (6) of the 


|. T. Act and were remumeratlons and werd therefore assessable to Tax. 
ei „that the words i—Performing specific services-- means conferring 


specific benefits that rs conferring particular benefits which they could 


not have without specific fees charged for such spacific benefits |, $ 
ni- coe that Romunaration Is a term of much wder eens Includes 
recompense, reward or payment. _ : 

~The material facts sll appear From ‘the dees 

: TE N: ‘Rajagopal, RH. Dhebar -and D, Gupta - 
ceo ‘ ' for the Appellant 
ta :Dr. Radha Binod. Pal,” ‘Panchanan Pal and , 

°.: DN, Mukherjee for the Respoudents ` 

The Judgement ‘of ihe Court was as ‘follows: >, 


1 & Civil Appeal No: 204'of 195Bxigalrist’Apbeal from thetddgmant of tha 
" ^ Calcutta High Court dated Sth! January, 1956, in lT Reference 
‘No Sra pt 1953. P i 


Cwik ^ 
1959 
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" 
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, AC dA 4 
a * Stàha? Jh WA for determthation fi this 

~ appeal ona Certificate of fitness granted by the High Court ‘of | 
Calcutta, is whether the respondent's admitted income under " 
certain heads is chargeable to incomo-tax under the provisions 
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Comniluloner of Income- of section 10 (6) of the Indian Income-tax Act (XI of 1922), 


Tax, rii Bengal. 


hereinafter referred to as the Act, The Calcutta High Court, 


desde EXchange by it» judgnient dated Jamiary, 6, 1956, answered the question 


Association 
B, P. Stabe, J. | 


‘ 


D 


in the negative, disagreeing with the determination of the 
Income.tax Appellate ‘Tribunal by ita order dated April 23, 
1949. 


The facts of this caus ‘pon’ which the décision of the — 
appeal depends, may shortly be stated as follows +» The res- 
poudent ja a limited Nabibty, company accessu x Jone Tf 
1933, with a view to taking over the ‘assets and “Habilities of 
an unincorporated association called “The Calcottü Stock. 
Exchange Association’ ando carrying on the affairs of the 
Stock exchange which ;bad been founded :by that association 
~ The principal object of the réipondeht company $ to facilitate 
‘the transaction of business en the, Calcuta, Stock ‘Exchange, 
In view of that objective, the company, “had to make , rules and 
by-laws, regulating the mode “and the tonditlons in, and 
‘subject to, which the business of the Stock exchange had to be 
transacted, The, company ia composed, of “members” who may 
be.eliher individuals or firms, «bo, except in the’ case -of 
parties who had been members! of the unincorporated asocia- 
tion havé'to be elected &rguch, and upon'such 'electtors bave 


v 


tò acquiré a share ‘of the” company and' pay in entrance fee X 


The members have to pay a monthly subscription according to 
the by-laws of the’ company) ' Under the’ by-hiws `of the 
respoodent company, members witha certain’: ‘standing, are 

‘alowed to have “authorized assistants” up tos maximum of 
ofsixinnomber, Soch anthorixed assistants ure permitted the 
_ use of the premises nf tho ‘association: and to trahsact 
7 business therm in the namesandon behalf ofthe members 


vemployng them. Tha members, have to pay an admission fe ' 


for, such "authorized (HAMM Mee: to the following 
scale : uo. 


: ; ^ i3) . 
, 0] , to SUPREMECOURT) |: e, 


'. " - 1 


B dis the tied boit Rs 1000., 


^(b) focthethird assistant - , Rs. 2000 .. 
(c) forthe fourth assistant . — ^ Es, 3,000- 

‘i ..(d) forthe fifth assistant. « Rs 4,000 
(e) for the sixth assistant , Bs 5000 - 
(f for replacement or Ra. 1.000". 


"+ The last ftem of replacement fee of R« 1,000 Ts meant fo 
, Gaver the fee for substituting one assistant by énotber. "Before 
these? by-laws were amended with effect from July 10, 1944, 


a member could have miore' ‘than six such assistants, but the ' 


“‘pumber was Iimited to six by the new amendment which also 

that “Members who have more than six assistants, 

'at peeo, shall not be "allowed any replacement unless the 

. number of Astistants in thelr firms bas come down to six 
7 Conaxtinam fixed ). , Role: (5), RUM is in these 


terms | 
wea ) 


te ‘*Every candidate MR NU assistant to a 

member must serve at least for one year , asa probationer in 
„tho firm of that member, ‘A probationer, cust apply to the 
committee ( through the member in whose office he will serve 
as probationer ) in such form as may be prescribad by the 
committee by paying Re Joy alersianionee e which willnot 
, be refunded in any circumstances.” 


. It would, thus, appear that the rules relating ‘to'the admi- 
sioe of members” assistants, confer the benefit: rupar those 
member: only —efther individuals orfirms who are qualified 
according to, the by-laws to have: such arsistants, and who 
` have paid admisaton fee and pay a monthly subscription in res- 
pect of each of them, besides their own duos,- to the corbpany. 
The: namber of soch asistanta has ‘been suought by the 
‘by-laws to be Hmited up to a maximum of xix, by imposing a 
progressively enhanced admission fee, apparently, with a view 
to disiouraging the employment of a large crowd of such 
"Authorized assistants.”..The by-laws also provide that “an 
‘authorized assistant shalt not-enter into ty contracts on his 
own baflalf and all contracts thade ‘by tim shall be made in 


Cpmmlusooer of [Income 
Tax, Wiest Bengal 
Vs. 
, Calcutta Stock. Excbanst 
Aasoclation 


B P Seba, 7. 
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. a " i t 
LN the namé/6f.the' member Joris hita and such, a bar shall j 
€ be absolutely responsible for the due fulfilment: of all such 
$ m 


ae contracts ‘and for all transactions entered into by the autho- 

Le, rized asáistant on his behalf,”’ It is also contemplated by the 
ialsiliner of Icom- by-laws that tickets have to be'issued to the authorized assis- 
Tix, Wesi Bengal tants, besldés ‘the members’ ticket ! Tho! by-laws also 
Fe 0| „contemplate, - „that a «member shall giye to the prescribed 

Calcutta Stock Exthange authucity of the company, an immediate notice in writing, of 
ssociation the,termination of the employment by him of any authorized 

B. P. Saha, J. Assistant ; and on such, termination; the fight of the. assistant to 
"usé the rooms of the, association ghall cease, and he shall not 

‘be at liberty" to transact bysines« in the pame and on alf 

of ‘his.emploger. , Tho by-laws, also make provisi or the 





TEE ‘snpervision , of the ‘work of the authorized, assistants | to see that 


they fanctioa withir the limits , of, their powers, and do not 
v trangact business on behalf of persons or firms other , than 

tho«e employing them 
- i *" Duririg the accomting " year 2243445 t sauer vear 
171045246 |, the respondent company received from its members 
5 “tHe "sum of Rs! 60,750 ‘as efitrance foes, and the sum of 
Rs, 15,487 as subscription in respect of the anthorixed arsis- 
tants, The éclnpany also received during the aforesiid year, 
"à sum of Rs 16,000 as fees ‘for putting the names of companies 
on the quotations list,” Unless a pafticular compariy’s' neme is 
placed on.the quptations list, no.dealinge in respect of “ths 
,shates.of that.company are premitted ‘on the stock-oxchange. 
` Am application has tn be made by a member to place'on the 
l quotations liet any-company not already included In that list, 
sand, on approval by the prescribed authority of the: company, 
the name of the company thus: proposed Is Included, in.the list 
upon payment ofa certain fee. The: companies, themselves 
;cannot. apply fo the association for such enlistment. .The 
application has to ba mada by 2 member, and-has to be accom- 
panied by a fee of Rs. 1,000, and itis oaly after the necessary 
scrutiny and investigation. into, thp affairs. of. the proposed 
company have been made, that the enlistment, applied for.is 
granted. . That is another source of income to the rigpfndent 


D 
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LI 
company. Kis no more necessary to refer to another item of 
income, which was admitted, during the course of the assess- 

* ment proceedings in their appellate stage, to be liable to the Perd 
payment of tax. We are, thus, concerned in the’ present SA. 
controversy with the aforesaid sums of Rs 60,750 : Rs. 15,687 commissioner of Income- 
,and Rs 16,000, which were held by the Income.tax Officer, Tax, West Bengal 

by his order dated Mirch 27, 1346 to be liable to income-tax. Vs. 

The Income-tax Officer rejected the contention raised on Calcutta Stock Exchange 
behalf of the assessoe company that the authorised assistants ANON 
uforesaid were themselves of the company, and that, therefore, B. P. Szaha, J. 

the monoys received from them were exempt from tsxation 

He also held that though the respondent company wasa 

? mutual igtion, each one of the ‘three ttems of income 

-referred to above, was remuneration definitety related to 

specIfic services performed, and was thus chargeable to tax 

within the meaning of section 10 (6) of the Act On appeal, . 
“the Appellate Assistant Commissioner, by his order dated! 

June 30, 1947, considered the points at great length, and came 

to the conclusion that the authorised ‘gssistants were not 

members or substitute members, He held that the authorised 

assistahts were more than representatives of the members who 


Civil 


employ them, and they'transact business on their behalf, z 
and that the ‘association had framed rules and by-laws regula- 
ting the admission, supervision and discontinuance of such E 


authorized assistants. For coming to this conclusion, be relied 
upbn the decision ofthe Bombay High Court in the case of 
-  Natwe Share and Stock Brokers’ Associalion ». Commi- 
y  ssioner of Income-tax (1). The case wasthen taken up in 
appeal to the Income-tax Appellate Tribunal, which dismissed 
x, the appeal, The Tribunal agree with the finding of the 
taxing autherities that the authorised assistants were not 
members of the company within the meaning of the articles of 
association of the company, and that their position’ was analo- 
gous to that of the “authorised ‘clerks in Native Share and 
Stock Brokers’ Association at Bombay". 


a) xg) M LTAGS , 
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In the course . „ofits order, tho Tribunal. observed, as follows: 
"The provision made in the regulations of thi company by 


: evt. ] which a member can take advantage of sending his authorizec , 
7959 "assistants to the company for transacting the business in the 


Cominisstoner of Income- member's name vis nothing but giving extra facilities to the 
Tax, West Bengal_- membors . By controlling the insitstution of authorized assistan 
vs. -ts company renders specific services to the members and in ' 
Calcutta Stock Exchange. particular to the member: whose assistants work foc him The 
“Assocation amountirecetved by the. company; from these sources are clear „ 
a P. „Sinde, J. -ly covered by the provisions of section. 10 (6) .” 
‘At the instaoce of the assessee, the Tribunal stated a case. 
. -' _ and referredithe following questions'of law to the High Court 
"9 da for its decision 66 (1) of the Act’, 
t * (1) Whether--on the. facts of this -case Pr m 
i ' Appellate Tribunal was , right in holding that authorired arsi- 7 
. í stauts “were; not members, of the company and as such the 
» . ' amounts of Rå, 13,687 and 'Rs.,60,750 received from them as - 
! subecrptioris" and-entrance fees respectively shoul be: included. 
in;the:assessable Income ? , 
^ (a): were, these amourits received for. specific services 
performed by the association er its members within the mean- 
ing of sub-section (6) « of section .10 of.the me aome a 
Act? ' , 
| (3)! Whether the ^ums.of Rs; 16,000 were emuneration’ 
definitely related to specific services. performed by the asso- 
' dation for: its members: within: :the meaning | of sub-section e 
_ of section ro ? 1 


He The reference: was heard by-a. Disision Bench consisting 
of Sir Trevor Harries, C, J. , and | Banerjee, J, , of the Calcutta 
i ' ' High Court, Before that Bench, certaiit concessions were made. | 
^ It was conceded-by Dr, Pal, who also. appeared, before that 
“. *  , Bench, that the anthorized assistants were not members of the 
company. It was also agreed: at the bar, on -behalf both i the 
parties, that the two sums of Rs, 60.750 and’ 15 687 were ‘not 
received from the authorized, assistants, as suggested in the. 
question fromulated, and that ft was common ground that 
they were received from. members of the mua forespect , 


I È x f 
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of their authorized assiatants Therefore, the Bigh, Court took 

the view that the questions framed by the. Tribunal did not . 


arise, and that the Tribunal had proceded on a wrong basis of Gil 
facts. The High Court, therefore, re-cast the question in 1953 
these terms :', "Commlssloner of Income- 


' Whether in the facts and, circumstances .of this case. the Tax, n Bengal 
Income-tax Appellate Tribunal was right in holding that a 

(a) thelamounts of Ra 15,687 and Rs, 60, 750 received a CANNE 
from thé, members ef-the assaciation as sabscriptions and 
otrance:fees in respect of authorized assistants. and- 

(b) the amounts .Rs. 16,000; and R«6oc0 received. as fees 
for. enlisting 'nanes , of, newly floated companies, and for 
recogai af changes -In the styles of firms respectively 

should &e,locuded in assessable Income “of the asscasees” 

The Tribunal was asked to re-state a crte upon the ques- 
tions as re-cast, extracted above. 


Accordingly, - - the Tribunal drew - -up a fresh” statement of 
the case and re-submitied itto the High Cobrt -On.this ro- 
statement of: the- case, the matter wes; heard^by a Bench 
consisting of : Chakravartti, C. J. spud Sarkar. J, > The High. 
Conrt:cons{dered the-terms of section 10 (6) of the. Act. and i 
, came to: the conclusion that the case had. not been brought, 
within those term». The High Court. in the course of its 
opinion, observed that though the assesses was undoubtedly a 
trade association, ; it. did not perform any specific for rts mem. 
, bars for remuneration . It then examined im detail-the decision 
of the Bombay High Court in the case'of Native, Share and 
Stock:Broker's Association V. Comimsstoner of -Income-tax(1) 
relied upon by the Deperment and observed that the differen- 
ces pointed out between the case in hand and the case decided 
by: the Bombay High ‘Court were “not vital, though they are 
~ not immaterial,” bat it was not propared to take.same view 
oF the facts of this.. case as ‘had been: taken by. the Bombay 
High Coart,in.the crseireferred:to, above, or by the Travand- 
gore-Cochin, High- Court ins ithe case.of Cmmissioner of 
i: 
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ne V. Chamber of Commerce, Alleppey (1) The 
High Court accepted the argumdnt of Dr. Pal, which is also 
addressed to us, that the words “performing ‘specific services 
for" were far stronger and more definite than the words 
“render service to”,and that those words meant the actual i 
doing of definite acts in the nature of services ; The court 
farther observed that those words meant "execute certain 
definite tasks in the interests and for the benefit of the latter ' 
(that i is to say, the members) under an arrangement of a direct 
'character"* If further observed that the words "for remunera- 
tion” and "definitely related to those, services" meant thht 
*certam specific must be performed or functions of 
a specific character must, be discharged for yhyniont 
and such payment is to be made to the association “as wages 
for its labour in respect of those' tasks or functions," In this 


' connection, it may be added that the High Court also made 


the following observations bearing on the construction of the 
Crucial words of section 10(6) : 4 

“When section 10 (6. speaks of a trade, professional or 
other similar association performing specific services for its 
members for remuneration, it contemplates, I think, services _ 
in regard to matters outside the mutual dealings for which 
the association was formed and for the transaction of which 
it extsts as a mutual association, If performance of functions 
even in regard to matters within the objects of the associa. 
tion as a mutual association be performance of specifics 
service within the meaning of ‘the sub-section, discharge of , 
po function can be outside it and everything done would be 
specific service performed, That; I do not think, is what 
the sub-section means and intends,” ` 

It fs manifest that unless the assessee is broyght within 
the terms of sub-section (6) of section 10, the three items of 
income Into the hands of the association, would not be char. 
geable to income-tax, That sub-section is i in these terms : 

“(6) A.trade, professional or similar association performing, 
specific services for Its members fðr remuneration definitely 


(1) (1955 Z7], T, R535 èe ` a” 
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related-to fhosé* services shalt! be deensd forthe purpose of ^ 
e this section to carry‘on basinessin-respect voftthose~ services! o« 


and thé profits arid :galusthere- frontrshall be liable: to tax c Ov 
accordingly." 1: ' 59. 


2. Comniüssloner of Incóme- 
It has to bo observed at the outset that the performing of Tes West Bangal 


: Vi. 
the services of the description mentioned in that sub-section, Calcutta Stock Exchange 
any not, but for tha words of. that:eotion;have:remounted ta Assoclation 


carrying on;business: in respect: of thos& services, "The suse: ue B, P. Saa, T. ^ 
of the word “deem” shows that the Legislature: was deliberas, .- 
» tely using; the-sfiction Jof treating. something as business ans 
which;othBywiseutimay.not have.been,co-It Is also notewprthy.: ', 
that.the.rsub-section «is couched:.in rather, en phatici«termsatn~ 
- We have, therefore, to examine.the térms af: the crsub.section: vo; 
to see whether the- sums of money in’ question,- or, any «ofi. ci 
themyare ords within the ambit of those terms. ‘The ; words ::- 
“performing apectfieservices’, in our vopinion;.mean;g In the in 
“conferring: particnlar.benefits on, the members., The word: «s: 
"Serious" is a term-of e very wide: import; bnt in the vz 
context) of section: to of the Act,rats use texcludesiedts theo- au 
logical non artistic’ usage. With -referedce sto a> tradeynnc 
professions|rorsimilarecsdciation, the performing of specific: t. 
services- must men conferring onata- members: some tangible in 
benefit which otherwise wouldmot be avajsble'to them ras wv 
such, except for payment: Tecelved by ‘the t-association din ‘r 
, Tespect of those! services, - ‘The word “remuneration”, : though 1 
* it includes "wages", may mean.» payment, which, strictly ^ 
speaking, may'not be'called wages”, ‘Tt isa term of much + 
» widerimport^includmg: “recompense” reward", "payment"; ~~ 
etc. -It, thefefore, appears^to: us thatthe learned Chief ^ 
Justite- was not entirely : correct: in’ equating "remuneration" 
with.‘wages'” --Tbe' Sub-section "further^requires. that the wv 
rempneration ‘should: be! “definitely ‘ related" «to^ the ‘specific ~- 
sorviceas Io other? words, 1 shoulda bet shown >that ! those’. 
services would not be availabfe.to the members or such: of 
them'as % tfo: avail » themselves‘ of^ those services, "ibat >n 
for specific peyments-charged™by the amociation-as acfee s’ 
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for performing those services, After these observations 


~ bearing on the Interpretation of the crucial words, we shall 


now examine each of the three items of income, separately, 
to determine the question whether they answer, or any of 
them answers, the description of "services" contemplated - 
by the sub-sastion, 


, Firstly the sum of Rs, 60,750 has been realised from 
such- members as applied for and obtained permission of the 
association to have the use of authorized assistants within 
the precincts of the stock exchange, There cannot be the 
least doubt that unless those members paid. the précribed 
entrance feés for one or more authorized assistant up to a 
maximum of six, they could not have the benefit thus 
conferred upon such members. Ordinarily, a member bas to 
transact business in the precincts of the association by himeelf 
or by his business partner if there is m firm! but if that 
member is a very busy person, and wishes to avail of the 
services of authorized assistants, he bas to pay the prescribed 
fee. A member of tho Association, with the advantage of ~ 


^ mutnality, so long as he transacts business within the precincts 


ofthe Association, by himself or by his partner in the case 
of a’ firm, { not required to pay any such entrance fee but 
only the fee payable by every member assuch The entrance 
fee, thus, ts clearly chargeable only from such of the members" 
2s.avall themselves of the benefit conferred by the rules 
of the association in that behalf. The entrance fee 19, thus, 
a price paid for the services of the association in making 
suitable arrangements for an absentee member to transact 
business on his behalf and in his name by his representatives 
or agent. The entrance fee in question, therefore cannot 


. but be ascribed to the specific services rendered by the 


ons c 


Soran mem) 


OI 


association in respect of authorized assistants aho thus become 

competent to transact business on behalf of- their.principal. , 
e . Comint next to the sum of Rs, £5,687 which was realised 
F Wd SN members by. way of gubscription in respect ofetheir 
ants, it is clear that this sum coos of the 
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contributions severally, made by the, members periodically, so 
as to continue to have the benefit conferred by the association - 
of having the use of thelr representative, or agent even ee 
during their abéence. There cannot be.the. least doubt that UST 

this is a very substantial benefit to these members who found e mmissioner of Income- 
it worth thelr while to engage the services of authorized Tax, West Bengal 
assistants. A member is not obliged, as indicated abóve, to LZ 

have such an assistant, but the fact that he chooses to hasessidd 
such an assistant on payment of the prescribe fin b 
subscription, itself, is proof positive that a busine nia 
ordinarily thinks in terms of money, has found if[w? 
to have the services of an assistant by making f 
payment to- the association by way of recom 
benefit thus conferred upon him. 


~Civ$l 
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Lastly, the sum of Rs, 16,000 representa foes received 
from mambers for allowing ther application for enlisting the 
names of companies not already on the quotations list, so 
that the shares and stocks of these companies may bo placed 
on the stock market As already indicated, it Js not the 
company concerned which has directly to pay this fee, but 
the fee has to be paid by the member who initiates the 
proposal and, apparently, finds it worth. his while to pay that 
prescribed fee to the association, He would not make the 
payment unless he found it worth his while to do so. 
Apparently such a member is interested in placing tho stocks 
of that company on the market. It cannot, therefore, be > 
denied that that sum of money is definitely related to the 
specific services performed by the association, namely, to 
permit transsctions in respect of the shares of the company 
concerned, which services would not otherwise be available 
to the members as a body or to the Individual member 
members Interested-m that company. , : 






income to jhe association accrues to it ọn account of its per- 
forming those specific services fn in accordance with its rules 


Eos 


s \ 
^ y 5 
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` and sby-lawan Each?>obe «of- the three! distinct ‘sourees~of ^* 


ciao, Pevemueto the association “is specifically s ttributablo-tb. the 17. e 


Basisti distinct'kervicas performed by-the aksocietion for its"membera! - 
1959 o, or such*of'them:as'avait themselves ' of- those benofite:'? And’ - ^ 


Commissioner of-incdme- «ach one of-those-services is separately charged-for! ‘according ‘+ 
Tax, West-Bengalne: to the rate‘or schedule laid down by thé rules- and “by-laws of - 
Vs, Ve . the association In-otr opinioritherefore; the requirements: of: -/ 
Calcutta Stock Exchtnge>*sub-section (6) -öf section To have -been fulfilled tn- the ` 
Assoctatlone ns - 
4 present case.» 4, 
B. P. Sakaj t- ; RN : i 
' -o Bat we have yet to deal with tha last "MD Keen 
by the High oar ty with. reference; to the terms of, subsection » - 
~. (6 \of section čto, namely..that, the servicés , Pontemplated, . 
^ , therein have reference to “matters outside the mutual dealings , 
! " for which the association was formed.” In the first sae 
there is'no warrant for limiting the application of the words 
- used by the Legislature, in the way suggested Secondly, 
..the mutuality, of the association extends only to such benefits 
as accrue to every member on the’ payment made by him to . 
the association, but even if additional items of. payment have 
; „to be made for additional. services to be. performed by the 
association only for such of the members as avail. themselves 
of 3hose benefits, it cannot be said that the mutuality extends 
s to those additional benefits also, -It is, in our opinion, equally 
wrong to, su'gest that "the services , in question should have, 
. been, outside the objects, of, the association, If the associa- . 
- tron renders services to such of its members as avail them- < 
selves of such services.as are mot within Ahe scope of the 
™ business activities of the association, those benefits, if any, 
. would riot be conferred by the association as such, because . 
the association has to function within the mr of tts ‘ejects 
` x of Incirporation. ° 


Hence, on a true cock or Gu predi of «the: tob-a ~ 
section in question, we have come to the conclusion that the 
facts and .circumstaeces. of. the présant: case bring the three 
g itema „of. income.of,the association within the taxing statute... 
_In oun opinign;.the decision.of.the, Bench af the Bombay .:High.., 5 


"E 


“1960 ] ~ _ a SUPREME COURT. 


Court, consisting of Stone, .C, J, and -Kania, J..(as che then 
was), 1n the case of Native Share and'Stock Brokers Assocta- 
tion v. Commissioner of Income-tax (1), ‘correct, -and the 
facts of that case run very paralla! to those of the case'm hand 
though there may~be minor differences m'the rules'and' by- 
laws of the association then before the Bombay-High Court, In 
that case, as in fhe present oné, the rüles of the Stock Brokers’ 
Association (the Bombay Stock Exchange): contemplated a de- 
finite scheme for allowing members to employ -authormed ‘cler- 
` ke and for the admission, conduct, control-and supetviston of 
those clerks, for the benefit ‘primarily of the members who em- 
ployed-them.'It wag held by the High Court that the mcome 
received by the association by way of fees 1n respect óf ‘those 
_ authorized „clerks was within the taxing statute and liable to 
income-tax After exammung in detail the provisions of the ru- 
les and the bylaws of the association, Stone, C. J , made the 
following Gbservations (at page 633) which are equally appli- 
cable to,the rules and by-laws of the association in the present 
case. 


“In my judgment these rules lay-down a definite scheme 
and provide an organmed arrangement, controlled and , supervi- 
sid by the Association for the benefit of its members In my 
opinion the carrymg of therr scheme into effect m performing 
services for is members by the Association No doubt tbe. 


` benefit of the scheme would redound:to the benefit of all me 


" mbers since all would have the advantage of disciplined super- 
vision exercised over the authorised clerks and remimers of the 
others Ido not think that because the payment for the carry- 
ing of tbe scheme 18 provided for only by members who avail 
themselves of the use of -the authorised clerk it makes any 
difference,” ` S 

, Kant, J. (as be then was), in a separate but concurring 
judgment, made the followmg very pertinent obeervations (at 
page 634) . 


(D) (1946) 14. T. R. 628. 


"ul 


{ ag : 
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. “A perusal of the rules referred to in the judgment of the 
learned Chief Justice shows that the institution of authorised 
E clerks exists for the benefit only of those who pay ramunerat- 
enews ion of Rs 100 instaad of going to the market and carrying on 
Commisstonar of Income- them business themselves, Individual members permitted to, 
IBS MM work though an agent. For that the charge ts made, The rules 
: provide for the application and grant for such permission, 
. Calama Stock Exchange registration of the authormed clerks on the individuals bemg 
prx! recognised as clerks of particular members, supervision over 
we * the work of such clerks and partticularly to prevent them from 
regmstering contracts either m ther own name or in the name 
of another member, and a general supervision over their good 

behaviour is contemplated . ..." » 


"A question was raised as to whether these “are specific 

service to be performed for particular members or whether 

* the rules amount to performance of duties towards members 

in general. It is true that several of the rervices to be rendered 

may be helpful to the other members for thesr busmess. Taken 

as a whole I consider that as a performance of services by the 

Association for the benefit of members who pay the 
remuneration," 3 


We have made these copious quotations from the- judg 
ment of the Bombay High Court, because. in our opinion, they 
truly apply the provisions of sub-section (6) of section 10 to 
associations like the one before us. i AD 


The other case to which our attention was drawn 1s Com- 

` misstoner of Income-tax v. Chamber of Commerce, Alleppey 
(1). The facts ot that case are not similar to those of the case 
before us, but the ratio decidendi of that case are relevant, 
That case zeferred to the Alleppey Chamber of Commerce 
The Chamber maugurated a produce section with the object 
of promoting the mterests of merchants ın general, and of 
those engaged 1n the produce trade;in particular; of acting as 


(D (1955) 27 L T R/595. 
. N d 
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` ' s 


arbıtrators and collecting and publishing information relating 
to the produce trabe. Member were admitted to the produce 


section on payment of admission fees, monthly fees and contr- 
ibutions at certain prescribed rates, The question which was 


referred to the High Court was whether the. receipts by way 
_ of fees and contributions could be ehargeable-under section 
10 (6) of the Act, and it was answered in the affirmative. 


Though cases in England, by way of precedent for the dici- 
sion of the case in hand, have not been crted at the bar, appar- 


ently because the scheme of the income-tax law m England is 
different and the words of the statute are not m pari materia, 


yet there are some cases which throw some light on the contro- 
versy- before us, For example, the case of Carlisle and Silloth 
Golf Club y. Smith (1), related to a golf club which was not 
mcorporated. It was admittedly a bonafide members’ club 
but under one of the terms of :ts lease, it had to admit 


bers to play on its course on payment of "green fees” at 
certain prescribed ates: Thoss fees sete pard. Uy non members. 


Recerpts from those fees were entered in the general accounts 


£ the club, thus showing an annual excess of receipts over 
nog Dt ihe cicb dia whole T was held by Hamilton, 
J. (as he then was), that the club carried on a concern or bus- 


respect of which ıt received remuneration which was 
pitis to income-tax. He pointed out that the recerpts from 


i arugment the funds of the clu 
SEA e a A E dde 
towards its general expenditure The case was taken up to the 
* Court of Appeal, and the decision of that court m reported m 
the same volume at page 198. The Court of Appeal affirmed 
the decision and dismissed the appeal. 


The judgment of theKing’s of the Bench Division in Lrver- 
pool Corn Trade Association Limited v, Monks (2) was ba- 
sed on facts which are similar to the facts of the present case. 
In that case, the Livarpool Corn Trade Association Limited 


Sas an incorpopated body under tbe Companses Act, with 
the object, mter alia, of protecting the interests of the corn 


(1) (1912) 6 Tax Case 48, 
(2) (1926) 90 Tax Case 442. 


/ .. : 
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trade, and of providing a clearing house, a-market,-an exchange | 
end arbitration and other facilitvesíto-the«trade. ‘Membership 

a "7^ of the association was confined to persons engaged/in:the corn . 
— trade, Each member was required to: have one share in’ the- 
~ Commissioner of Income- company, and had to pay an entrance fee and an annual sub- ' 

Tax, n Bool scription, Non-menibers could also ‘become "subscribers Pay- ~ 

-ments were mide tó the association by members and others ' 


Calc: SEEK ER 
MEME mange for services rendered through the-clearing houseetc, The asses- - 
BP. Simha J sec was taxed.on the excess of its receipts over expenditure, On > 


appeal to.the Special Conmussioners, they upheld theassesament. 
One of the points famed before the: Special Commissioners 
’ was that trantactions with rts members; were mutual ones, and 
- that any suiplusvexising from ‘such transactions was not a 
profit assessable to income-tax.. Oi appeal; the High Court agre- 
' ed with the determination of the:Special Commissioners, -and 
, held that any profit arising from the'associations transactions 
2E with members was assessable to 1nnome-tax as part ‘of ‘the pr- 
ofits of business, and that the entratice fees and subscriptions ' 

. received from members must be baste in the computation 

. -of such profits | ^ -' 5 : 


Tt.was suggested that.the service in this case, of any, was ^ - 
extremely trivial and the remuneration whith was large for , 
that reason not defmitely related to the service, It was held by ` 
Upjohn, J~ in: Bradbury, H. H, Inspector of Taxes v. Arnold 
C1), that the extert of the services was of'no matenulity. There 
the question was being dealt with -under Case VI of Schedule " 

D of the Income-tax Act, 1918. The learned:Judge observed. 


"There s no doubt that a contract for services may, and 
clearly does, form a-matter for assessment under Case WI of 
Schedule D, and not the less so that the servicesito be rendered ~ ° 
are trivial or that they are to be-1endered- once-and forallso — ' 
that the remuneration may be regarded as-a.casual profit ars- 
ing out of a single ánd isolated transaction." io . 


"The sarie view was exprested.by Harman, J , in Housden 
(1) (1957) 37 Tax Cas 665-669. ^ 
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Inspector’ of Taxes v..Matshall (1)in dramu welliknown 
yocky contracted with a newspaper company to make availa- 
ble to its nominee "reminiscences of his life and experiences on 
the tarf for the parpose-of writing, assettes of-four articles”, 
and to provide photograph, press cuttings, etc He was pad 
£ 750. The’quéstion wis whether this amounted to sale of 
peoperty, or was a payment for services rendered. It was held 
that it was the later, and that did not matter if the service 
rendered was trivial, 


To view of what we have said above as to the nature of 
the service which the association performed in respect of 
the assistants, the pdyment of the fee was definitely related to 
that service. It 1s, therefore, plain that the case fell within se- 
ction ‘10 (6) of the Act. It must, therefore, be held that the 
auéstitin referred to the High Court should have been answe- 
red 16 the affirmative, ànd that the High Court was in error 
1n grving its opinion to the contrary. 


17 
f 
Civi 
1955" 
—-— 


Commissioner J f Incom4- 
Tax. West Bengal 
Ve. 
Calcutta stock Exchaago 
Association 


B. P. Sinha, J 


The appeal must, accordingly, be allowed with costs bere : 


and below. 


D o Appeal allowed 


^ (1) (1958) 3 AI E R. 693. 
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APPEAL FROM: ORIGINAL ‘CIVIL 


Before the Hon'ble the Chief Justice i 
and the Hon’ble Mr. Justice R.’S. Bachawat. ~ 
S Messrs. “ Lachmiriarayan Ramniwas 


. Ve 
Messrs, “Lloyd Triéstino Societa Per.Azinni 
DI Navigazione Sede in Triesta,& ors," 


n Wa DN 
. 


Carriage of goods by sea - Contract m. Italy - BIH of Lading - Clousa thet 
GH disputes should be settled or determined in Italy - Suit in the High Court for 
enforcement of contract - Tie ladron Contlact Act (Aot X of 1872) - Seetion 28. ` 
Ifa plicable - Stay of suit - - Principles, — ^ 2 


H 


Under three bills of lading, dated the 6th March, 1956, the 10th 


` March, 1956 and the 27¢h March, 1956, 968, 870 and 423 bundles of Mud 


Round Bars were shipped from Italy tothe poit of Calcutta on an Italien 
steamahip, 22 bundles of the goods were found to be short landed on arrival 
at the port o£ Calcutta. The plaintiff as the holder of the three bills of 
lading instituted a surt m the High Cort on tts onginal side, clauminf a som 
of Rs, 15, 154/06 N. P. against the steamship Co and their agents. Each of 
the bills coatamed the following clause — 


Cl. 31- “All requests for compensation in respect of damage, short- 
age, deterioration, lose of goods loaded shall be szbmurted for freindly settle 
mant tothe agencies of the shipping or friendly egreement, both the shipper 
and the recever as well es any other party interested in the cargo, if inten 
ding to take legal staps against the Company, for the aboremestioned causes 
and in general foc whatsoever other causes may summon them before Judic- 
tal authorsties of Trieste or Genoa hereby expresily renouncing the campe- 
tence of any other Judicial eathorites No exception must be nnde to this 
éxelusive competence eran ifthe Company be sed party (defendant) by 
feason of connection or contmgency of the law suits.” 


"Appeal from Original Offer No, 59 of 1959 — 
e 


* ` 


e) 


E 
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Claose 32 of each of the bills provided that “for anything which lias 
notbeen provided for oc foreseen in the present contract of carnage the 
provisions of Italian code of Navigation shall apply." 


Held on a constuction of the clauses that tbe contract of fnegham- 
ent hermg been entered into between an Italian shipping Co. and en Itali- 
an firm tn Italy, and the goods having been supplied per en Italian steam- 
1b1p, the contract contaned rn the bills of lading would be gorerned by the 
Iralan lav. 7 

"Section 28 of the Indien Contract Act cannot and does not render 
towalid a contract entered mto m Italy between two Italian subjects for the 
carriege of foods trom Italy to odia on bossd « stemmer flog the Italan 
flag. 


‘Though clase 31 remams valid as a contractual etipolittoo. rt cannot 
be pleaded as a Bar to the jurisdiction of an Indian court , which otherwise 
bas jurisdiction to try a surt instituted before rt. 


Parties cannot by peate agreement, whether such stceement bes 
been entered into in India or outzida India, take away a jurisdiction vested 
1a the court (here the High Coart on its onginal side) to try the «uit just as 
che parties conld not by auch agreement confer upon it jurisdiction to ma 
case which ıt had otherwise no jurisdiction to try. 


The Court may, howerer, in the exercise of its ducretion, ag 
ite hands and refuse to try the amit until the competent judical authority 
to whose decison the partzes have agreed to submit therr disputes has 
pronounced tts decision. 


-Tho prinia facte leaning of the Court us that the contract should be 
enforced and the parties shoalp be kept to their bargain. Subject ro this 
prima facie leaning, the disciesiom of the Court 1s paded - /by copedersuons 
of pasties s 5: E 


] r 


On the several tesuss of fact and lew arung in the case, 


Held thee masmuch as considerable volume of the eridence oa thé 


7 ponts involved would be avaiable in Italy, clause 31 of the bill of leding 


should be enforced and the sult ought to be stayed, 
. zs sd š 


re` a - In N - 


Appeal against an orden of G. K, Mittra, J, granung stay 
of further proceedings m sult, 
* 


on 
. 
- 
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c... The materjal facts will appear from tbe judgihent 


Chul Subimal Roy; Ajit Mukberye. N, - Mapes and Kati i Deb 
TH Ae For the Petitioner. 
MA. Lehman l7 fue s For the Defendant., = ~ 
C0 Rades ` "Ti jadine och Court was as flos s 
QUE Den rne VU Thu ms an. appeal. "fom an order of G CK Matter, 
Ahn Di directing stay of a suit instituted by the appellant against the 


" Navpedond sög in respondents, .. ‘The: respondents: are Indian merchants,’ They 
Treta A of” — placed an-order-for 968, 870- and 423-bundles óf- mild steel 
R.S. Bachawat, J. — round bars with cértain Italian ‘shippers. “The Itahan shífpecs, 
Shipped those goods under three bills of ladmg dated the 6th 
~ March, 1956.- The 10th March, (1956, -and- the 27th March, 
1956: - The goods- were shipped per S:S Alga’ wsteamship 
- belonging to the respondents Messers. Llyod Triestino sociefa 
] . per Azmnidl Navi gaxione sede-in. Triesta, -The goods were to ` 
1 3 be'Conveyéd'from Italy to the port-of- Calcutta. The-steamship 
2 S. S. Alt düly aprived at the port of Calcutta on the 22nd May 
. 1956. The plaintiff alleges that 22 bundles of the, goods yere 
` short landed, In-suppatt of itx contention i£ relies on a short 
" landing certificate; issued by the Commissioners for‘the port of 
. Caleatta. “On,or about the-8th of June, 1957, the ‘plaintiff 
appellarit as the holder of the three bills of lading 3 instituted, a 
suit against the steamship company, the respondent No. L as 
also its agents Messes Turner Morrison’ & Co. , Private Ltd, 
a tlie respondent No, 2 in thisappeal, c asum of Rs-15, 
P 154/06 np from both the respondents 1e Commusaionérà for - 
the port of Calcutta have also been impleaded as defendants to - 
the surt. ‘Each of the bills of ME contains the- “following 
` clause —- 


4 
“All request for .cofapensation in, „Tespect of “damage, 
ee shortage, deterioration, Joss of goods loaded shal! be submitted 
for friendly settlement to the agencies of the shipping company 
at the place of discharge, failing a-friendly agreement, both the 
shiper and the Lecclyer as well:as any other party ip interested i in 
the cargo, "if intending to tah Legal steps giat ` the 


we 


: e . i . i} 


1990], > ^ “mam couar | É 
Company, ter's Mo - ‘shovementioned, cansos and in gene- 
"ral for whatsoever other causes “may summon then "before 
ejadieial, Authorities of Trieste or Genoa hereby expressly 
renpunoing ‘tho’ competence af any other judiolal Authon- 
tes. No exception ' must be made ‘to, this, exclusive oompo- 
tanos Sven y 4 the company ' is‘ sued party ` (defendant) by 
reason! of copneotion or, contingenoy of, the law suit,” 


On the sirongth "of his elaugo, detandénts tegpondente 
applied. to the: Original 'Bides ,of this /Gourt: for an order 
staying all further ` proceedings in the’ sult. ' G. K. Mitter, J. 
made tha- order prayed for. The. ‘olainti hee’ pretorted an 
` appeal from that quier. VN Be P . » 


The Prin T an tho iuda ^ot ihe bills of 
“lading is entitled, to enforso' and is bound by ~the! terms | 
"and conditions “of the „bills ‘af landing violuiing "clause 31, 
1 whioh i Bavel, s sont, abore.' ves a 


aa! (y. ie 


‘Woe admitted in " the pleadings and it was ‘admitted 
before ug that tho. contrast contained dn. the bills of 
Inding is governed by the Italian law. The concession wes 
rightly mado. - Clause 88 at esoh of the bills of lading 
providos Ahat “for, anything, whioh has nob been ‘provided 
, for, or “forevoon in the’ progent -poniraet of carriage, the 
aov "et Italian Códe of Narigeton ‘shall apply” The 
contract of « watreightment was, entered into between an 
Itallen shipping, oompany and in Italan firm in Italy. 

‘+The goods wore ahipped on a steamer “flying the Italian, 
fig In these circumstances ,bhere, can be no gonbi dhat 

* the Italian law ig tho proper law ot the Contract, contam- 

SE er Ir Bite - 17 


4 


~ NOR" elut Gt the appellant i+ wad mr ne the’ 
^ ‘several ‘contracts contained’ in the bills of lading are hit’ 
by Me, provisions - ‘of section 98 ' df ‘the Indian Pontract 
‘Act. Tn my! opinion , there is no* substance in, this point 
The,’ esdptitial " validity of tk contracts’ will” ‘hive to. be 


+ Judged ' and: determined by + roper “law of the contrants 
namely, the, cee "lav. "eed neither any allegation 
D af 


"ey. 


a E 1 y 
; ! i P 
` 
+ n * / ^w 


RS. Bachawat, J 


^ 
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Pt AU "E THE ‘OALOUTPA LAW: JOURNAL, Page Cam [1960 
* toda à Sid A A PER 
e y A D ey - vu 
EM por diy pod "di Tuan law: ay rey k 
' 1959 E élated gU inv&ltà,^, Bockion, 98 of tho Indian Contract! ‘Ast - 


TAN 2 cannot” gud r does! hot trønder, invalid a, contract entered * 
ME Eamnivel |, into iu Thaly "Peiwen iwo- Italian -fubyotà | tor - the: 

ue Lape Tiara’, Shirdàge sol göodè trom “Thy, to. Indian. on! boe, a 
g er Adon! Di stoantéé Aylig ‘thé Thalien flag.” eo : 
Triesta (& or |. Thoügh blausé 81 contained ia ihoss redi DONIS i 
R-S. pica. ure valid, ‘they; cannot be pleadéd as a bar to the’ jirledio- < T 

. ^ Hon of M Tndlan Oonrk , which otherwise has jurisdiction 
- Yo try a muit- instituted” ‘Before it, ." The emt was instituted 7 
. on the: „Original, Bide. of this, court upon‘ “the ‘allegations c 
METAM ” snter-alia, ‘thet a pari iof ihe “cause ot. action’ arose inv: 
ror t y Oalotitta.: Leave under clause 12 of | ‘the. letters ' patent to ` 

p3 ` institute the silt wae duly obtained’ and’ #he Court Had. 

ue uS 'undoubled' jurisdiction’ to tty the sult. ^ The farisdhotion ofi- 

CCo 0 the" Odart to. try such w suits ds vested- in id by tha” 
T 7 Se and by the Constitution- -Parhes cannot ! 
by a io agreement, wheather gaoh“ agreament has € ' 

© ' — .entéred Alto in, India or outside Indie, take away "a amis 


(t Uses 55 dleMion iwhioh as vested in: this oir to ry ihe sult fust” 
os e: Sg, thio” pattie! court nói “by Boch agreement conter Spon, i 
IL TQUE 18" jurisdiction , to py a cise Which ‘if, had, otherwise no. 


r  qurisdiollon to try: ‘Olands 81 of the Contract ‘remains vad‘. 
“ot” gis) a ctóntraokaal stipulation, . bub ii oannob “be -pleaded' as” 
t- a bar do the jurisdiction of the Court When the étien- ^ 
tion bf the Court in which the suit is instituted u demas. 
Ao a ‘oohtrictaal” stipalation of this land, , the, court” maj 
. in the exoereise of its discretion stay its’ hands and’, ‘refund . 
= ' 0 5^ &o'try the Suit ‘until the competent judiojal authority. to7? 

/ K ED à ' Whole decision! ‘the parties “have agresd. fo! submit ‘their dis“ 
' . putes has pronounéed ‘its’ deolslon. The, court acts upon the ES 
princlple that in general the court will compel the parties ^ 
to abide by thar contracts, Instead oldnvingithe defendant " ! 
ton seperate suls to entoros the convenanis the eourt-may “tor ^ 
- the purpose ', ^ at: ‘preventing multiplicity of litigation, enforeo ` 
' ihe contract simmazily on an application: ; ‘meade! nfo it in P 
"| ` the ‘sult, instituted before if Tho prima faale fearning ot 
<., tho coirt! is that the. contract should “be gnfomod* and the 


gn. n , ' 
ra 2 £ - . 
2 ce Noe eo 7 


y i H 
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partios should , be kept to their bargain. Buhjeot “to ‘this 


_ prima facis leaning. ‘the digeretion of the court ‘as. gilded | 


*by considerations of justice. The balance of cobvenienoe, the 


nature of ‘the claim and, the defence, the history of tho 


. case, ‘tha “proper Jaw whioh governs the. contract, ‘the 
connestion of the dispute with the several countries and 
ihe funulities , for obtaining eyon „handed justice from the 
foreign tmbunal ‘are all “material and relevant considerations. 
Tf ona conmderation of all the ciroumstances of the oases the 
oourt.odmes’ to ‘the conclusion tha} it will be unjust oe 
unfar 'to stay. \ the, suit, ~the court’ ' ' may ‘refuso, to, grant 
"the stay sakod tor. i ` Pus 


zz r 
' 


T On review of, all the ciroumstances which: wera placed 
"'betore. hih, 'G K Matter, J, {n' the exercise ot" his disero- 
tionary power has granted a stay of the suit. There 
a been ‘lengthy argaments pelare us and we have, boen 
taken, through tho entire’ record.” I, have’ coms to`the 
i _ oònoluslon that G. K. Miter, J, has come to & correct 
decision. ,, P De n 


‘Savers uso of faci ànd law anses in "mc case. 
The first ‘and the main question is what quantities of 
goods where shipped in Ttaly on ‘board B. 8., Alga.) On’ this 
„point {the either evidence ig available in Italy.’ Jt bes 
beon suggested that such evidence’ may oonmst of the ‘oral 
* end *dosuinentery > evidence from the, office of Italiari ship- 
ners, the oral and dooumentary evidence of’. thè steamship 


company in Italy ^and the oral ' and, doomentary. evidence : 


, from the'office of dhe relevant port authorities in ' Italy.’ The 
quantiles "ld: to have been ` ahipped are! mentioned in 
“the several bills of lading, but elause 8 ‘of bill of lading, 
the declarations,’ as to the quanhty, walshs, volume, oon- 
denis and value ' “ot the : goods are’ oonsidéred as’ given 
‘unilaterally by ‘the: shipper and“ do' nok constitute any 


proof : agyinet ` ‘the captain or' any acknowledgement by’ 


' him, Who^gbligetións ‘of the Maser and of ‘the’ 'Osmers , 
“being limited ^ ta ihe redelvNN "of the goods, loaded In 
the sae Ware condition | of ‘packing in which they 


^ 
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" * 
Civil were recatved, excepting oases of force majemre and the 
"59 other causes provided for in this bll of lading. -On'a 
So, perusal of the bills of lading we sre not certam whether e 

Mis Tachminarayin 41) he 988, 870 and 428 boundles were shipped in sepa- 


Mis Mo i sinn rate packages. Is’ was not even- contended before G. K. 
Societa Por Asinni Di Mitter. J, that the several boundles were shipped in. 
“Tue & on: in distinct and separate packages and that the defence of the 
Hhrpping company was a dishonest one. On "the present: 
o RS Bachawat, J. matenals ıb seams to us that a oensiderahle Volume of 
evidence with regard  &o the quantities shipped may have 

to be made avaiable from Italy A, 1 


On the question whether the shortage sccrced in 
course, of, the voyage, the , evidence of the responmble 
officer who were on board the vessel wifl be necessary. ~ 
Such evidencs will algo be avaiable in Italy. 


The next point on the main 18508, which arises in the 7 
case is what was the ‘quantity of | goods whioh were. 
. landed in port of Oaloutta' ‘Tho short landing cerkfionte 
` which ıs relied upon by the appellavit is disputed by the 
respondents. On the question as to what quantities of 
goods were landed in the pori of Caloutta the records of 
the Pori Commissioners of Oaloutta will be relevant. 
] Further, the oral evidence of the appellant firms offcera 
who actually obtained’ dehvery from the Oommismoners 
of the Port of Galoutts would also be relevant as to what! 
quantity of goods was actually’ recarved by ‘the "appellans. 
All these evidence will have to be taken’ from (ndm, if: 
ihis case is trledin Italy. On the other hand, the papers or . 
documents usually kept on board the vessels will also be 
relevant and may throw some light on the question as e 
to what quantity of goods was discharged by the stoam- 
ship company at the port of Caloutta. This part of the 
evidence, will be available ın Italy. * 


4 


n . On discharge of the goods from the ship, the goods . 
were handed ever to tho fgfmmissioners of the Port of ^ 
Caloutts. It ig the osgo of the respondents {hate by and 

v 
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under the provisions of law, regulations, custom and usage of 
the Port of ` aloutte,, the delivery of the goods to the 
oonsigneeg ıs the responsibilty of the, Oomnml- 
smoners of the Port of Oaloutte. In substance, the 
- respondents: content that the steamship company duly 
delivered to the Commissioners of the Port of Oaloutts what- 
ever quantity of goods was originally shipped and that 
the Company 18 not responsible for the subsequent short 
age, if any. The evidence with regard to the relavanb 
Indian law, oustom regulation and usage will have to be 
taken trom Indm tt the ease 18 tried in Ttaly- 


The next dispute in this oaso 18 aa to the value of 
the goods On this point Mr. Deb drew our attention 
to clause 98 of the bill of lading which provides that 
in the event of damage or loss for which the company 
w answerable they shall, ‘only be hable to the payment 
of the real and intrinsic value ‘of the goods as proved 
by proper invoices of orlgin or as See by ‘a state- 
meni of a Judicial expert, with a maximum in case of 
amdscluped value of Italian lure 5000 per paokago exolu- 
ding any compenratlon' in respect of damage for lost 
profits or for inorease of value or expenses. Mr. Deb 
ported acl that in none of the bills of lading the value 
had. been *üeclared by the sbippore. Having regard to 
clause 28 of the bills of ladung» Prsma-facse it would seem 
the the value would have to be determind with reference 
to proper involoes of Ongin and the evidence as to the 
relevant value will be avaiable im Ttaly 
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On‘ the’ materials on the: record dicla imposmhle ‘to 
bold that the’ balanco of 'convenieneo-is ‘over whelmingly, 
in favour~of the tal-of the ‘mut in’ Osloutta as against 

' trial of the smi before tho’ relevant’ yadioial: anthonty «in 
“"Thaly. ‘Undoubtedly the appellant will euffer somo’ incon- 
nónienoe if the litigation ' goes on'in Italy instead of its 
going on m the’ Oaloutéta forum. ' Mere inéonventence to 
‘tho appellant 'alone, however, ‘18 no ground for: fefusing 
“the stay. i ' 


The emt was instituted on ‘thé 8th of June, 1957, and 


the ‘wntten statement was filed on -bhe lst, of August, 3 


1857. In the written statement relienanoo was placed 
upon olause 81 ‘ot the bil of landing and it was oon- 
‘éonded that» tho-court had no Jurlediotion to try the 
sui. In February, -1988,: when discovery was applied for 
the respondents stated that they were going to apply for 
the, stay of the sult. The notice of motion asking for the 
stay of, the-smt was made on the 10th» of May, -10658, 
An application for the stay of.the smt on the ground 
. that tho parties had agreed to submit their decision to 


foreign Tribunal should be-made without delay. In this » 


oage there has been some delay in making the appleca- ^ 
won, Considering all the ciroumstances G. K. Mitter, J. 
wamo- to the conolumon, -I think rightly, that tho .delay 
was not fatal to the apploahon. Ib has not been made 
out that appellant aces oa any substantial prejndico 
by the delay, ; & A i ý 


— 
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It is common ose that the ‘contracts aro ‘governsd Civil 
by the Italan law. “The subject makter of the dispute "m 
soems to bs more -closely cofineoted with Italy than with this Mja Lachminatayan 
country. It is not shown the appellant will nob obtain justice Rainiwas 
Mie, Lloyds Triestino 


from the Italian Tribunal. u Soctetx Axinpi Di 


Navigarlone Seda in 
7 Troma & ore. 


^ ~R: S. Bachawat, J. 
While the steamship Company is represented im India;by 

ite agents, Messrs Turner Morrison & Oo, (Private) Ltd , the 

interest of the appellant firm in Italy may be looked after by 

their Italian Singpers. we are informed by learned Counsel on 

behalf of #6 both the pares thas during the pendency of this 

appeal the appellant has instituted smbable proceedings before 

the appropriate Judicial Authority 1n Italy. bs 


E 


Itis not made out to our satisfaction that i6 will be 
unjust or unfair to stay the smt. ‘We have come to the 
conclumon the circumstances of the, clause 81 or the Bull of 
Lading should be enforced and the smt ought to bo stayed. ' 


Mr. Roy drew our atbention to the demsion- of the 

T Enghsh Court” of Appeal in the Fehmarn, (1) where 
the Court of Appeal in the circumstances of ‘the caso 
affirmed and order made by Willmer, J. refusing to stay a suit 
which had been instituted in breadh ofa convenanb by which 


the parties agreed that all claims and disputes ansing under 

and in conneshon with bill E shall be judged in the 

(1) ues) AY E R. 333. E 
Ld . 
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Civil U.B. &. RE In tho cireumstanoos of that SuSE ib Was no 
1959 just or proper to stay the sut. Each case must be judge 
on its own facts. Wo have to conmder tor ourselves th 
Ve. entire’ facta and circumstances of this particular case 
Mi DI On a review of the facts and circumstances of this case 
Pm wo have come to the conolusion that the order appeale 
from ought to be affirmed. I, therefore. propose that the 

following order be passed. 


1959 
eed t 
Mja Lachminarsyan 
Ramatwas 


y 


* R. S. Bachawat, J. 


The appeal be and is hereby dismigqsed 4 


E 


^ k ' , 
‘ Considering All the facts and cireumstances of the case 
wo direct that each party will pay and beer its own-costs 

, of the appeal. ! 


re 


B. O. Lahiri --0.3. M $ . 
ır I ogres ] “pis 
B. N. C. t . 
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Before Mr, Justice B: P. Sinha,‘ Mr. Justice’ J. L. „Kapur Civil 
d “and Mr. Justice Hidaytullah | . Een 1959 
i . HOWRAH TRADING CO, LTD», ^, ^ ` March, 88 
RD "s E Va. * y r9 n " 


' ^ ' 


. Commisgjoner’ ‘of Income Tax, Central, Caloutta 4 ^ 


à s 
1 m mn Pa fe ` 


Indian Colipenies, Act, 1813—Meaning of Shareholder—Blank 
Transfer of Sheres of a, , Company—Whether a Trensferee under 
such transfer 1s entitled to gross up end credit for TAX which is 
pad by the, Corapany —Neture of blank transfer ob shares, Y 
Held ihe expression * ‘bolder of e share’ Zw «qual to the word 
‘Shareholder’, A shareholder isa person whose name bas entered on 
- the Begister of Members, ^. s - dee 2 " 
y Held—the"transferee "cannot have the benefit of the legal title till 
- certain things are dono. As observed by Lopes L. J. 1888 5 Chancery 
Div Pago 356. AS 


E The transferor until the delivery of tho desd of transfer to tho 
«, tecretary is subject to all abilities and entitled to al! rights which' belong í 
‘to a shareholder, or stockholder and in my; opinion until the requisite 
_ formalities aro ‘complied with, he continues the legal proprietor of the 
` stock and shares subject to that proprietorship being divested, which 
tt may besar any modeot, by a Pe cen UN t 
malities. me 2 ! x 


x ' DE iC 
. 


This cbservation is approved,” E 


"Held furthe? Daring, the PRU the transfer exits, between the 
^ “transferor and the transferee without’ "emerging as a binding document, 
“upon the compaiy, “EQUITIES. exist between tham but, between the, 
tsi aad the Coen aay. Tho tradsferee may call upon transferor, - 
5 to-attend the meéting, to, vote: according ro hu directions, to slgn docu- "s 
-~ ments in relation to the iame of {reab capital, to call forcemergent mest- 
ing and-inter qiia ‘also, to compel "the transferor to pay | suth dividend 
sà he'may have recetved: Bot though. these tights clothe- the transferee D y 
With an equitable owership; they are not sufficient to make the transferee 
a legal owner slace the “interest visa vis tha company sil outerands in 
the transferg? so “mith 6 "diit the company. credits the” dividends only m 
‘to’ the transferor and aleg ‘calls: upón ‘him “to, make « payment of Mr E * 
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` 
E Civil & Hetd—under the circumstances the gssessce. is not entitled to havo 
f D» the dividend income received GROSSED UP under Stc 16(2) by the 
aw addition of the Income Tax paid by the company for this shares. 
Howrah Trading Co. Leds rhe Material facts will appear from the Judgment. : 
Commissioner of. Incom j 
Tex Cental, © N. O. Ohatlerjes, Senior. Advocate with B. P. Maheshwars 
uA for the Appellant ^ a 
March, 26 K. N. Rajgopal Sasiri, "RH. Dhebsr and D. Gupte tor 
the Respondent. 


Tho Judgement of the Court was as follows. 


Hidayatullah, J.—Messors. Howrah Trading Company 
Ltd, Oaloutta - (hereinafter called the assessee) obtained on 
Apnl 98, 1955, a certificate under’section 66A(2) of the Indian 
Income-tax Aot from the Oaloutta High Cofirt, to appeal to 
this court against the judgment dated August 81, 1954, in - 
Income-tax Reference No 57 of 1958. The Divisional Bench 
(Ohakervarti, O. J,'and Lahin, J.) in the judgment under 
appeal merely followed ther earher judgment delivered the * 
same day In Income-tax Reference No. 29 of 1058, mnoo 
reported as Hindustan Investment Corporation o. Commissioner * 
of Incometam (1) It is the latter judgment whioh gives the 
reasons for the decision. 


The fects o! the oase have been stated with sufficient 
fullness, yet briefly, in the statement of the case submitted 
by the Income-tax Appellate Tribunal (Caloutta Benoh) and 
may be conveniently set out in its own words. E 


"The applicant had reoerved sums of Rs. 8,88I, Re. 6,606 

i Bs. 7,954 and Ra. 8,804 in the four years respectively (assess- 
mont years 1944-45, 1945-46, 1046-47 and 1947-48) as income c 

from dividends. The shares in respoot of which this dividend 

income was received were the property of the applicant but 

in the books of the various companies these stood in the 

names of other persons. Is appears tha these shares were 

purohated by the applicant from other persons under a blank 

transfer but the transfers p au been registered with the 


(1) (1955) 27 L, T. R, 202. E 
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various compagles. The applicant's claim ‘in these Insome- Civil 
fax procesdings was that these shares although nob registered in n Js 
-~ 


the applicani's name were the property of the applicant. Ib was 
further claimed that this dividend income should be grossed Howrah Tag Co. Led. 
up under seo. 16 (8) and credit for the tax deduoted should be Commismioner of Income 


all tion 185)". Tax, Central, 
owed to the applicant under section 1&5) 
The Income-tax Officer did not accept this olaim, and the March, 26 


appeals of the assesgee wero rejected by the Appollsate Assis- 
tant Commissioner of Income-tax, Osloutia, “A” Range, and 
by the Appellate Tribunal. The Tribunal, however, on being 
moved, referred the following question to the High Oourt. 


“Whether in the facts and ciroumstances of this osso, the 
apploant (she assesses) was entitled to have this dividend 
income grossed up under section 16 (2) and olaim oredit for 
tax deduoted at source under seotlon 18 (5) of the Income-tax 
Act?” $ . 
^ 
The High Court answered the question in the negative, 
thus affirming the decisions of the Depayimeni and the Appe- 
late Tribunal.” 


The asseaseo contends that the decision of the High Court 
is erroneous, and that it ig entitled to have the dividend 
income “grossed up” under section 16 (2) and also to clam 
credit for tax deducted at source, under section 18 (5) of the 
Income-tax Act, 


The relevant sections are as follows: 


“18. (3) Por the purposes of inolusion in the total ineomo 
of an assessee any dividend shall be deemed to be income 
of the previous Year in which it is paid, oreditéd or distributed 
or deemed to have been paid, credited or distmbuted to him, : 
and shall be inoreased to such amount as would, if income- 
tax (but nob supor-tax) ab the rate appheable to the total 
income of the company without taking into acoount any rebate 
allowed or a additional income- charged for the financial - 
year in whol the dividend is pò, credited or distmbuted 

oe 


3 i 


Boc ox - 
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or doemod to have been paid, credited “or distributed, were 
deduoted therefrom,-be equal to the amount of the dividend : 
(proviso omitted). ^": ah 


' 


18. (6) Any deduetion made and paid “to the aoouni 
of the Oentral Government in aooord&noe with the provisiona 
of this geetion and any'sum by which a‘dividend has been 
inoreased under sub-seotion (2) of section 16 shall be treated 
aS à payment of income-tax or super-tax on behalf—of the 
shareholder—and credit shall be given to him therefor on tho 
production of ‘the oortifioako firnished under—seotion—20— 
in the assessment, f any, mado for the following year under 
this Act’ (proviso omitted): x 


49. BU) Where any dividend has, been paid, credited or 
distributed or is, deemed to have been paid, credited or distri- _ 
buted to any of the persons specified Ín section 8 who--is a 
shareholder of a company which is assessed to:incomo-tar 
in the taxable territories or elsewhere, such person shell, if 
the dividend 1s included in his, total inoome, be deemed in, 
respéot of suoh dividend himgeli to have paid inoomo-tax (ex- 
elume of guper-iai) of an ‘amount equal to the sum by which 
the dividend has been :noreased under sub-section .(2) of seo 
tion 16”. A 3 4 ^ 


I+ was contended in the ‘High Court ‘that in astauoh 3 as 
seotlan 16(8) retorted jo én ' assessce”, the assesses oompany 
was entitled to have the dividend “grossed up" by the addl- 
tion ‘of noome-tax paid by the various companies ab source 


“and consequently to have the credit allowed under the two 


, Tomeimng sections. In the opinion: of the- High Court, an - 
` asgossoe whose name was not in the register of members of 


the companies was nok enililed to the hanofié of these provi 


mons. Thé learned Judges of the High Oowrt were of the 
opinion thet the word “shareholder” in ‘seotion 18 (6) had 
n the same signification as the word "member" used in the 
Indian Companies Aot; and ihat the asgagsoe was not quali- 
fied so be considered’ as B, shareholder, even Y though by a blank 
, transter’ it had purebased the rglevant shares, In our dine 
` the Eg Court was right ifte o conoluslom , |e 
-v 


V 
E og bcn 


‘ COIT ta 


S ators TE em gd E D . 
Vcr p QUIS . T NEL 
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pay , „oompany, ' when - it- Tays income;tax; “does, no} i ` Cty] M 
do so on behalt of. the shareholders. liis. Ibsol hargeable — 


(rS. 11959 
under the’ Act. „In Oxll v..Imaleud Reves Commianower (1) MY 
Tord Atkin stated the law, (whioh an mubstanse is also the Howrah Trading Co, Led. 5 


thy ia oe peer a qu ^st wn Commissions of Income 


“My ‘Lords, i$ is now olearly, oitablished” shat in “the, cans 
“of a Hmited company, the company itwelf ‘is chargeable to Hidayatalleh, J: 
tax‘ on its profits, and that ib pays tax in discharge of lis own E 
liability and not as geni for ‘its sharehalders—A$ one tima 

is was thought ‘that the company, in paypig 4ax,, pald on z 
behalf of tho; shareholders s but this theory {s now exploded 

by deoltiona in this House, and tho position ot the &haroho]- 

deze vato tax ls as T have stated it’ UE E PUER 


' yu DANS 


k "When the company pays ‘ite own income-tax* and declares g 
a, dividend from the balance of ite profits, i$ deducts tromi ' 
` suoh dividend a proportionate part ob the amount of the tax 
paid by it This’ prinoiple ' is explatied in another Engish 

* oase, and it is substaritially also tho law in this country. In c 
Inland Bavenus Oomemsisionera’ Vè Blott , (Shy Teont) Usro 
stated tho Iaw Jn heso words : ae «f EE 


id < ^ E 
d 1 


‘Plainly; x company paying Indcme:tax on ‘Ite’ «ista does. 
not pay it, as agent for its ‘shareholders. "^ It Pays ag'a tax- 
payer: and if pe dividend is declared, thea) shareholders have, 
no direct oônoern in the: i eyinent. Tf a dividend i deolated,, 
tho’ ‘company ja: entitled fo dodast from ooh dividend Li pio- 
pottiomate park af the amount’ of the tax “previously E br! 8 
the compahyj, apd in that oaso tho payment by thô à dompany 
" operates in robåt of „tho shareholder. But ‘no "hgénoy, pipa, 
nid called, wihvolved. * at i m . : 
Tho PA Sacer geb the benefit of tte payment 
ot the fax ‘by, "ihe opmpany, Though- under gection.18 (2)'ot , "n 
“the Aot thelr aividend is ncsiand by a Proportjonite angimt f 
à (194): A-3286 (1935) nu Case $265; Ti 
L8L'T,,R (Suppl) LOU, E MEET 
e (92) 20A.G T1201. ae, V e Vot aeicta. 
»h $ ^ 


` 
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$ -evi of tax paid by “the company, the payment of bhe tax by‘the 
=> , company is deemed under gestions 18 (5) and 49B(1) o be 
peyment by the shareholders. The rates of insome-tex appli- 
t Howrah Trading Co, Lsd: cable &o the company are, in most instances, higher than’the 
Commintone of - Income ‘rates applienble to the individual shareholders, and by tha 
~ Tex, Central; process of "grossing up”, as 1b is commonly called, oa mati 
Hidayatullah, n ent of the dividend gets some benefit. P 
* ES Tho position of & abareholder who gets dividend when his 
name stands in the register of members of the company 
causes no difficulty whatever. Bub transfers of shares are 
'eommon, and they take place ether by a fully executed 
dosument such as was contemplated by Regulation 18 of 
' T'ablo-À ‘of the Indian Companies Act, 1913,'or by what 
" are known as "Blank Transfers". In such blank íransfori, 
"E the name of the transferor is entered, and the transfer 
deed ingned by tho transférorié handed over with ‘the share 
^  goript to the transferee, who, if he so chooses, completes 
E d the transfer by entering his name and then applying to , 
i -the company to register his name in place of the previ- 
, ous hdlder of the share. ‘The company recognises no per- 
\ son except one. whose name ia -on the register of mem- 
s i bers, upon whom alons calls for ‘unpaid capital oan- be - 
made and to whom only ihe dividend deolared by the 
NS company 15 legally payable. Of eaurge, between the trans- 
feror and the transferee, oeríain equities ariso even on 
/ ] the “execution and- handing over of "a blank transfer” «and, 
; E among these equities is the right of, the transferee to 
claim the dividend “declared and paid to the „transferor 
i who is treated as ^ trustee on behalf of the transferee. 
“These equities, however, do nob touch the company, and 
no clam by the transferee whose name is not in the 
register ‘of members can be made against the company, if 
the transferor retains the money in Bs own hands and 
falls to pay ib to him. s ` 


a ` A glance at bho 'echamo of ‘tho Indian Companies Act, 
1918, shows that the w “Momber™, “Shareholder” and 

"Holder of a Share’, havef been used interchingeaDly in that 
. NT 


ye D EE ay. T S Alu st 


T 
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Act. ‘Tndoed, the opinion of irl al the vias on” the 
subject is^ also the ‘ same, ,Buekley - on „tho Oompanies 
Acta, "18th Baition, page 808 hàs: -potnted . oub ‘that the 


“Tight of á transferee’ is only bo, ‘oal upon the, company i 


to register his name ‘and no more.’ RNO He iid fll 
such rogistration takes ‘place. PES 


Beotion (18) ‘of the Indian ino ms Act, “49182 de- 
ines “Share” ns “Bhare in the share sopital: ‘at ihe Oom- 
pany.” ‘Gootion S ‘deals with the mods of fofming "inoor- 
porated companies, - and in the caso ‘of - companies ' limited 
by ‘share, the labilis of the, members is Hmited' to the 
‘amounts, t any, unpaid on thé shares . , Fespeativaly . held 
‘by them., By, seotlon. 18, Table-À . j« made m cena to, 
companies,,. unless by tho artiolea of hny’ company, © 
‘terms of Tablé-À have been eroloded or Acro ae 
lation -18 of Table-À reads as follows.: 


a "nhe idatrament at transfer of any share. in the‘ eom- 
* pany shall be ‘exsoutod both by the transioror and brans- 
. feree;, and the ‘ratisteror sbal], be deomed to remain holder 
of the share until the name of the transteree is entered 
in the register of members ın rorpoot thereof.” | : ' 


The words "Holder of a Shere” are ` really equal , to 
the word "Bharsholder,": and'the expression ‘Holder ‘of a 
Share”, denotes," in so ‘far as the oompany 18 Concerned. 
only*'& persón who,' as & Shareholder, -has ‘his ‘name en- 
' tered’ on the register, of members. A! &iümlar view of ‘the: 
. Companies Clauses, Ocnsohdation ‘Act, 1845; wea: ‘fiken m 
` Nannsy V Morgan (1). Tne learned Lords Justice held that 
under section. 16 ot- that Aot the transferee had noi the 
™ benefit. oa legal tle wl certain things iwere done, 
, Which were, Jidioatea by Lopes; eT. in the following 
puedas ‘ : i 


à Vrmhereforo “the ‘fransfercr, untill the „delwery, of the doed 
E: Heuer Y to’ “the seorotary, is ruibjoot: to, alt ‘the | Jibilities: 


(b HEB) 37 Che D. 6-6 ' Nc trn 
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and entitled , to all rights whieh belong ~to, * shareholder! 
ox’ stockholder, and, in my orion, until thé: requisite, dor. 
malities are eomplisd ‘with, he continues, the logal propritor, 


"t of ,the stock or, shares subject, to that propretorship be" 


ing divested, | which it, may be ab. „any moment, by a com: 


/ 


" pHance with ihe requisite formalities." RAS 


. „Tho same position obtains m India, slough the oom, 
pleton of the trangactlon by. having >the name. entered , 
in the Togister of members “related it baok, tò ther time, 
when the franater wos first’ made. , Be, ,Nagabushanam- Y 


Bemachandra. Ge (5. 5 |" Sn dE cans 


ZI 


D 


E: Dining ihe porlo that the transfer exists between the transir 


" tetot ind -the trahsteres without eriorging as a "binding ” doeu- ] 


heii à dpon the company, oiquitics exists bebwegn' ‘them, but not, 
between the, transfree and tho’ company. | The transferee oan" 
call upon the transferor to ‘attend the’ mbeting; vote adoording’ 
to his direinons, sign documents in relation tò ths issuance ' 


of fresh oapltal, call for emergent ‘incolinigs and, i intot alla, alao. ne 
compel ‘the (fansferor to pay such dividend’ as he ' may Hays" 
resstved. Beo JH. D..Sasson d' Co. Lid. V. Patoh à»s p^ 
rovod "in Maihalone V. Bombay Infe Aisuronos Co.,Ltd. (o 
But theso rights though they, no doubt, ‘clothe the transferee 
with ‘an. equitable. ownership, are not sufficlent + to. make’ ? 


the transferee: a toll owner; Sinoe the legal interest vis-a-vis" 


‘the’ company still outstands in the transferor ; 'so/muoh 


To, ‘that the ‘company, erediís' the dividends only, to otho 
transferor | and also calla, upon him, $o make payment , off 
any: gared, capital, whioh. may ‘be needed. Tha’ :cases « aun 7 
Black V. Homershem (4), or Wimbush, in ro : 'Bichards n. 


Wimbush (8) hardly .advance ihe mattar’ S than this.” 
- 


The "position: "therefore; under ; ; the . “indian Companies, , 
Aot} 1918, is qùlte'ólear that ihe expression “Shareholder” : 
cr, "Holder of a Share” m so far as that Aoi in, con 
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Pap 4 
cerned, donotgs no.okber person exoopt a "member". The 
question that arises in the present case is whether by 
e reason. of seotion 16 (3) and 18 (5) the assassoo, who was 
a transferes. on a "Blank Transfer" is entitled to the 
benefits of the grossing up of the dividend income. ‘Learned 
, counsel for the assesses sironuously contends that the 
RSEOEEOS being, &n owner in equity of the sharea and 
thus also of “the dividend is orititled ' to this benefi. Hoe 
refers to the use’ of the word "Assentuoo" i in seotion 16 
(9.. The Department, on the other hand, says that “the 
dividend can bo moreased under section 16 (2) and oredib 
allowed undér section 18 (5) if the assoesse is a “Bhare- 
holder" because the: benefit of ` seotlon '18 (5) oan go 
only to thé shareholder ien person’ with "his name on 


the register” of” members, and not to a person holding an | 


'eguáy ageinsk such shareholder. The agsesseo contends 
that the word “Shareholder” Includes evan a person who 
holds & share as ^ result of a blank transfer, and does 
* not, necessarily mean a member of the company, whose 
namo is on. the register of members. : 
Authorities on this point aro not wanting, and, indeed, 
in the judgment: of the Galoctta High Oourt ‘hey have 
all been referred, to: They are all "against the , agsessoo, 
Boo Sree Bkakii “Malle Lid. (V) Commissioner of Income- 
Tas, (1), Jaluram Bhibulal V. Commassiéner of Income-Tan (3) 
Arqnd N. Mafatlal V. Income-Tan Offew (3) and Bikaner 
Trading Co. V. Ommisnoner of Income-Tan (4) ? ' 
The question . that falls ` for: ‘consideration is whether 
~ the moanmg given to the expression “Sharsholder’” used 
in seotlon 18 (5) ‘of. the Aot by these oases in adit 
‘No valid reason exists why “Shareholder” ss . used in 
section 18 (5) shuld mean a person okhee than the one 
denoted by the same expression in khe Indian Compames 


~ 


Aot,* 1918. -In re Wala ‘Wyand-' Indian Gold Mining, 


‘Company (5), Chitty, J. ovservd ^ 7 4 


() (4) 2811 Le 187. 
sen 


‘ 
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: eT use now cipi: shncterm whioh us ogmmon’ sntthe 
Courts; "fA Shareholder "^s uthete means’. tho Roller :ot . the , 


E mhares, "It „ig she) common, ‘arm fused, andvionly, meansr the, 


Howrah Trading Co. Led, persos Who! holàsí the bares bibani, bis "name oniitbe 
Commifsjoner of Income mene y. ee, ' bey "eant 


„Hidayatullah, j^ 
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Learned ' counsel „tor. the .asaoeibe® cited . "* pumbee ot 
rantharitles in which the ownership. of the dividend ^ wasin 
„question, and at was held that tho, transfereo ‘whose name 

. Was nob .regiskorod, was entitled,” to the, dividend after 

“ transter,; , bad, boon made. Thesd oases are Üowmianiosrs, 
“of 2 Inland Bevenn V. Ser, John Oakley (1), Spens V. Oom-' 
„mtasoma: of, Inland, Riven. (2), ,and, others outed at pago 

: 367 „in, Mulicbar Syndicats La. V.. Domit (8): : 


“No gne ‘oan "oni "the ‘porrectness "ot "hé proposition in 
„those oases, but. from « an equitable right to- compel ' j the 
“ansforor! to "give. up the Jadividena to: the: ttânsfēree,' tos ' : 
Ed to ‘the “aindend by, “him P “Shareholdér” “agaifiat | 
“she company is s wide hump: ' Id ko far. aa"the! sornpeny g 
: ie concerned, i$ doon, not- even issue: ‘the “certificate unda ' 

”* akion'90 of tithes iInoame! Tar- -Aetz-in tho% nanie., -of an 

^ mhregitered ‘transferee! ‘but sony: inthe; naine 'offhitho-franx- 

feror ‘whom it -resognises, “because hus name i. add 

He books " Seotion 130 "lays dw. RUD f Shed Ne, 


Na cone i 


[d 


ru “the, aingipab, officer. ol every. company ahal, « „a$ the 
time of distribation: of „dividends, -furmsh to, every pérson 3 

Fossiving a dividend a Soertifoate, to the effoos that the 

- comp pany, has, paid or, "will ‘pay "Inocmo-tàr on!’ the ‘profits j 

whioh are being distributed, and spamiyiig other particulars 


as-may "be presonbed”. aR ps - 


` The: /Inekning. fof section 30 a6. also Tof. ation 18° (5). is 

"elosr;if “they: are’ "read withcssohon 19A, ‘under which "informa- ' 
rhon) regabding :dividends” hasto be supplied, ‘by the: caippany es 

3 hen ‘demanded by the In&onie-Tax Offieer, (T „lays, down. ' 


(6, (1925) 9"Tex Cas. 582." erase wont REC 

() (1941) 24 Tax Cad — 5 5.0. 7 pU des 

e (1945) 26 Tax Cau 36; 3 BS = M t n r, 
N 7 } 1 i en e! 
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> 


"Tho iudi. ofise c at sevei, oompany mam: -shall, or 
_ or befare Aha, 15th dayool, Tuno; in. esóh vean. formeh to 


RE as e inthe regiater: of shareholders main- 


tained by, the company, of ho “shareholders, to whom a - 
- indend or Aggregate ; alvdende_, exogeding such ‘amount IT] 
may :bo presoribed in this behalf” bas or hayo’ beon distri- ` 
‘puted during ‘the preceding your.” and of, the amount.so |. 


| distributed M. each, ‘such shawbbolder”, "ag y t 


- Becton dBA- makes 1b-‘olear, Vut impiden bed that: 


by the term jj ‘Sharehblder” is -meanttthe> person -whose 


` 'name ! and: Kadross'sare entered ~in-"the "register «iot "Bhare- 


holders" - ‘maintained ' -by' the 'oompeny.;' There- la büt one 
register ‘maintafndd ' by the company. i There ‘is nó seperate 
jrogister “Sharhalders” “such as the’. sssessee’ “laime to 
ba buk"Énly « registeè ~ of "molis "This i bakon ùs 1m- 
mediately to. the register of" members, and démonstratos 
that” -even(:tor the . purpose, ot the Indian Inoome-Tui Aot, 
the words ," Meinbee"" and ““Bharehalder” ona! bec “read as 
synonymous. ' i us 
The words. of. “aac 18° (6)" most ideas" bo read 


r 


n the light jin. whioh „tho -word ,“Bhareholder”, has -boen 


,used ~n thor:,subseqosnt, seotons,’ , ond: ziread. iny that. man- 


ner, bhó pesant- -B&somoo,) nob " withstanding: ‘thén eqmtable 


TEN to "the? drvidend;- was riot entitled -bo- be-.regarded - as 


Shareholder”. for} the purpose. of asotion 18'(5) of ‘the 
dad ' That" béneftt- cane only? gor tor'tho persón cwho» both 


„m law ‘and, Poquity; 8 do be regarded ‘as? the t owner of the 


c shares ' and ' between whom’ ahd the _dompany’ erste! the 


by the, Trihariil wes coni i 


-bodd Jof ‘momberohup „and ownership, , ,ot.a “share? in’ the 
. shares captialctot. the company. 


nau : 


In~view : "ot- Vins, ‘we are rinsfied 7 ‘that t&hesangwer 
‘given “by, ^ihe' "Ünlcutis "High"'Qourt "om that ‘qivetion! posed 


4 


NO LR 


The ‘appeal faila, ' and iB lamiseod- costs. _ pat tu 


pos Y ^ Xs c eas 
Ba - "| i N . Appeal 'dismjened. | 
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Ns Vo d e ee ae 
Went Bengal Promise Touexey “Ast, 1956 (W.B. Adj XII of 1956) 


temi veste asipi: Ai iini anbar me d 


je depasit much. orrears. ^" p 


ha under Section 17 of the Wes Bengal Piemi- 
ses- Tenancy Act, 1956, the tenant is not required to deposit under" 
Sub-section (1) of the Section, the arrears of thm rent which were 
transferred by the Imdlord in favour of another. ,, 


„A laim for excess of rent loses tha character of rent ne 8060 
sa it te eeeigned. it de converted into an actionable wrong es 
defined by Section 3 of the Transfer of, Property Act end ts suig- , 
able in the manner contemplated by Seqion 13 of the Ae 
zi Hiele Singha v, Trpere, Charm Roy refered t (D) i g 
: Under the tenía of Section 17 (1) tho tenant must deposit all 
the arrears withm 30 days of tha service, of the writ of eammocs, 
bot where, as in the present cese, the suit for ajectment is inedi- 
tuted not by the landlord: to whom the arreatnof rent became, due, 
but: by his isslgnoe,, ther is no obligation on the pert of the ten-’ 
mant to deposit arraste -of rent, which became “due to the 
extandiord. . T i 545 P 

Section 17 (I) requires that thé rros should be ekhar depo- , 
f sited fo court or paid to the lendlocd. The section ‘hàs’ no appli- 
cation where the arreares have boen assigned to a“stranger, who. 
hee wo Interest in the premises. The character of the tenant's 
duty or the character of the tenant obligation under, eub-section 
(1) of section 17 has to bo determined by a consldetation of all possi- 
‘ble cares and ff the tenent is nox under an obligation to make tbe , 
- deposit in cese of an assignment of arrears of rent to a ranger 
be cannot alo be said to be under any obligetion to make the 
depos when the arrears are amlgred to a person who hae som , 
fred 'tilo to tha propértr. ! y W us 


(Q (1913) LL Re 40 CaL 650., A S 


* Civil Revision Case No f i 1958. .,^ . 


180] * 4 6 t HIGH count $ ^^ 
] n " Fa 
It te cettled law that in the’ abeenco of a,contract.ot custom to the. 
contrary rent b payable at the end of the perlod for which it ts reserved. 
' Where (asin the present case), the default found commenced from the 
* middle of a Bengali month and terminated "with the middle ef another 
' Bèrigali month, “the ‘seeing polnt and the terminus HIE period af 
dafnie wore invalid V ae) t 
' Application "under Section ur of the W. B.' (MENS 
! T'erianey Act, 1956 in a mit for ejectment and arrears of 


rent. E 
A 1 
The material facta will appear from the, iis. i 
Hemnata Kumar Mitter for tha Potitioner. : adt 


Lala Hemnata Kumar, Amiya Lal Ohatteryss (Sr.) and 
Jitendra Nath Bagohs tor the opposite party. hoor yo 4 


D 


The Judgement of tho court was as follows: à = 


*. S. C. Lahiri J.— The question raised by the ae 


. this rule is of. some importance and that question 1s 
whether in’ a proseoding under stoticn 17 of the West 
Bengal Premises Tenancy Act, of 1956 the tenant 18 
required to: ` deposit vunder sub-section (1) of the section, 
‘the .arroars ‘af rent which were transferred ‘by the land- 

lord in favour of another. "The admitted facts ore ‘these 
Premises No. 101,’ Durga, Obaran Mitra Btrest belonged 
to & lady named Harimati and, under 'her the petitioner 
was"s enant-ab a monthly rent of Rs 70/3 and the tonanoy, 
was held by the petitolner according to the Bengali Calon- 
der? month. On the:18ih April, 1949. .Harimati exeeuted 
a dosd of -settlement by whioh she appointed one Dulal 


‘> Chandra Dutta and Purna Chandra Agarwalla as her trustess. 


On the 97th of September, 1957 Dulal Ohandra Dutta and Purna 
Obandra Agarwalla sold tha promises to the opposite party Sm. 


`" Ohapale Pori by ‘a dooument Br. 1. By another document 


‘De. 8. the two trustees sold: tho arrears of rent ‘from the 
month of ‘July up to date’ Le. up to the 27ih ot 
Septémber, 11957 to Ohspala. Devi. Bhortly thereafter the 
aagignors , of the-arrears of rent given notiee, of the assignment 
' to, the tenant by Ex.8. The ‘97th of | \ Bepfomber, 1957— 
corrésponds ‘to tha 10 of. 1364 B. B. Ti is sdmitted 


ne 


that the Senne [7] ‘soon she ‘came to know ‘ot | the 
i ; 
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N Li 
* e 4d t : TER CATOUTTA “LAW JOURNAL à ‘E1960 x 
e * ! d 
Gi. assignment’ sent the- rent‘ due'for the. S0-dae! of Aawin 
x , ! 1884 B.S: by money, order” to Ohapalé Devi buf-Olipelw | 
ve Devi refused the money, ordet and ' the petitioner ‘has /been i 
aya Doki depositing: the , reni fior’ month to ‘month with the, rent. 
Chapala Dabi Controller ever since that date. On tho 98rdFoliruary, 1958 
« S: C. Là Lafiri. ~ Qhapals Devi instituted a^ "adi ,ibr ejeotmeni and arrears 
of rent. In paragraph 4. . of Abo plaint aha ‘abate that 
the tenant ıb a habitual ydetanitor and has failed to'pay 
7 ‘rent from the 17th Ashar, 1868 B. 8 up, to the Magh, 
i 1864 B. 8: (corresponding to lsi July, 1956 : up to 19th Feb- - 
)  ruary, 1958) and aa such ‘the.defendant is not entitled to 
* any, protection, under the provimons: of the West Bengal ( 
A ien Tenanoy Act of 1986. On-the'5th,, ob. May, 1958 4. 
the plaintiff Ohapala filed an application under seohion.17 . 


x _ | (8) of the West Bengal Promises Tenanoy "Aoi, 1968 for ^ 
y : ^ striking dut the/defenoe of the petitioner against’ dehvery of 
possession’ on the ground ' tbat sho hed made defaults in' 


depositing in court within one month from‘ the service 'of 
the wright of summons ' oh her, the arrears of rent as ° 
‘* Swell as current rent. Upon this application the learned - 
Ohiet-Judge df the sity ‘civil court has ‘made: &n' order in 2 
, favour of the ‘plaintiff oppombe party. In his, order the" 
. ` learned Ohiet-Judgo has held (1) that the 'patitioner sont 
nm rent! for 20.days of the month of Anhar :by* money order ` 
: "to the ‘present plhintrff. (3) plaintiffs witness ‘No 8 stated 
d , thet he reomved the sum of- Bs 680/- ' on account of rent 
ae sent !by defendant by money order; whioh- wasactualiy’ 
resolved by bin on the ath’ Bhadra 1361: B: yn and he > ° 
had further*'tostufled that mnoo then’ the defendant didnot’ —' 
pay ‘any rent to them eather ‘by hand! or by money order' 
(8) “On a careful considerainon of the evidence’ on th6 
record I must hold that the plamtiffi has quocseded in 
proving het rent remainsin arrears’ from the defendant _ < 
Fa ^ _ from: ‘the 17th Asher, 1368 B. B. to the date of tho plaintiffs 
; ~ — " purohase and ‘tha amounted to Re 960/-'as stated by Dulal’ 
7 ` E Baba ‘sand | it ‘also. appears ‘from’! the ‘deed of 'asmgnmemnt Rx © 
2.0707 ^ Bl The ‘learned "Ohief-Judge aeoordingly mide: an order ` 
: under ssction'l7 (8) of thog Wesi Bengal Premises nancy 
- / P AN 


È m ` . ) 


oR ©: HIGH'OOURT 


lob of 1956 and sgainss that order the. tenant iso 
tas obtained! tho present Bhe V 


|. 


Mr. Hemanta’ Krishna E ae in support of! 
Mths Rule has raised a pomi that under’ section 17'(I) 
xf the Wost Bengal Premises Tenanoy Act 1956 "the tenant" ^ 
snob required to deposit arrears of'rent whioh have been 
wansfocred by the last owner‘ to' the presont plaintiff.’ ‘On’ 
Wihesring the learned advosates on both mdes it appears to 7 
«m that this point must be’ socepted. The point has ‘to 'be 
»onsidered from "three' pourtts of view. Inthe first place it 
teema to’ us thats olalim for arrears of reír loses the. 
charecter of renias goon ‘agit is assigned.: Mr: Lala appear- 
ing for the landlord opposite party contends that ‘what is 
mavigned to the astignes is not tho wight to recover arrears 
of reni ‘but the causo. of action for recovery of’ arrears of 
rent, and’ he contends that a considerstion of the recitals 
of Rx. 1 and Fr. 8 would show’ thet what’ was mended 
Yo be assigned by, the ‘last owners was'the cause of aotion for" 
recovery of: arrears’ of‘ren$. Ih order to avoid ‘thé! effect 
at weotion'8 (e) of tho Transieriot Property Aot, ‘which’ 
provides that, ihe transfer of a mere right to sueis non- 
transferable, Mr. Lala contends that in the present oase’ the! 
nght to sue was assigned in\favour of the same person to’ 
whom the proptietory right in the ‘house itself Was conveyed, 
otherwise the transfer of & mere right to: suo would be | 
invalid’ under section 6, olaugs(o) of the Transfer of pro- 
perty Act To give effect to Mr. Lala's contention would 
lend $o'the consequence that. olalm for récovery.ot: arrears 
of tent in order to’ be validoaunot be. transferred to any- — 
body else except the person to whom the proprietary right ^ 
in the house itself has been conveyed. I cannot agree 
that ths i9”a legal cosequence of © the assignment, ot 
‘of arreays of rent.‘ In my opinion, the "cause of aditon 
for recovery ‘of, arrears of rent 1s completely satisfied 
as Boon as the sagignor receives “the consideration lor 
which he sella ‘thé arroars ‘ot rent and what the assighes 
purchases ^ Shag the cause’ of E lor recovery of arrears 


Ctwil 
Be. 
Daya Dobi 
Va. 
Chapala Dobi 
S. C, Lahiri 
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atten bub the ight . of tho assignor jo Secon Ll ada areae: 
The Hight of, the aselo bp recover. super. of cout UK 
property and suoh it. ig transferable ‘under the -main' pro 
iacit of section 6 of the trenater of property , Act and itis 


^^ not hit, by apy of the olanses .whioh appear im ‘that dad 


“ooh a right oan bo; transferred either in favour, ‘of the person 
who has aoquired title to tho house itself ‘or in anyone ota 
stranger, It is quite possible that’ the house is sold M X and: 
the olaim | ‘for recovery of arrears is sold to Y. For ‘these 
reasons T have reached the ooriolusion that, the clam for 
arrears of reni oosses, io be a claim for rent ‘and 18 converted 
“into an actionable wrong as defined by ssotion'3 of. the transfer 
of propetty Ast and is assignable ju the: manner contemplated’ 
by teotion 180 of the Aoc This conclusio s supported to 
some extent by the decision ot the Full Benoh of this Oourt in: 
' | the cose of Hiral Singhe—vs—Thpura Okeran. Boy*(1). Tn 


T that case arrears of rent were transferred to a Tegal pre 


ner who instituted & mnt for recovering tho i ‘arrears assigned to? 
: bin. ; Onelot the pointa raised botore tho Division, Benoh was» 
‘that the olalim ‘tor arrears ot. Tent was an sotionable Olim and 
an such the plaintiffs suit was hit by sdotion 186 of the irene 
fer, af property » Act, On, this.- ¿pointi the ' Division Bench 
, reoorded the following opinion, On’ tho third : paint we are of: 
opiclon that the ight * of- arrests of reni purobased is an 
aoHonable olaim-under aeotion 186 of the Transfer ot property 
, Aoi and that the Vae cannot, Baton enfrosd it fn any 
Cork" , ' A 


\ 4 ^a 
The Pull Bench made the. following observations at page 


677 on“this point :—"T$ ig concedéd that, aa held by the Divi- 
slot Banch, the plaintiff canine claim the arrearg 
ot reng purchased by him." i 


. Although’ tlio point was not raided Before thle Full Bench,’ 
and was not decided by it, still the decision ' at the Division 
Bench is! there and this decinon . ,Wàs.acoopked ag’ copreot by 
the: Pull Benoh. This ,deoimon , , &ocordingly lends ' some | 


1, 
` apport to ihe petitioner" s Jontention that Sled gt rent ipee 


(y (90) LL RAO CaL 659, $- - ! ua Au 


oc 


“ robo!) U^ « Cg court" ” * 


sos the gharseter of rent ag sqon, as they are, assigned and 
cue converted into an sofonable lam. 


a? ! ) . à atn 

` vM Lala appearing for the opposite: party cited before us 
Sthe: desision. in ‘the cases of ':Biss—ve—Tors mgton(1) ‘and 
Kowiha Suryanarayan Gurü —vs— YarudalaVenkayya and ‘ors 
(2). Thess cases however, are of no assistance on, the question 
whish wo have to consider in the present oase booansa in those 
canes the validity of the assignment was challenged, on the 
ground that it it was Champartous and was s mere arsignment, ot 
_tha right to pas, It was held by, the Oourta that assignmets 
were not merely, assignments of the right to ano bui, ansign- 
_ments of rights fon property along | with the, sinh, to. suo for 
" damages. : x 


D A i or a 


~ The second decision which has heen cited before uson this 
point isa’ décieon of the Patna ‘High Court in’ tHe case of 
Euer Sri""Bamashwor ‘Narasn ' Singh -vs? Pani ‘Rekneth 
Kors (3) Tn the oase, Das'and Adam, JJ hadto consider 
‘the queation whether ‘in otal ‘gift of $Fe''olaim" fot arrears of 
reni was valid’ and in’ considering that ‘ qieation they had-to 
consider a further question. whether the,;claim for arrears of 
-renb, if assigned, was an.actionable.claim, and thelr answer to 
thot: question was in; the affirmative. They held (hai as the 
'elaim for arrears of rent loses: its character of arrears of rant 
‘upon assignment, the gif must be offected in accordance with 
- the provision eof section 180 of. the transfer of Property Act, 
which;requires registered instruments. This deoimon therefare, 
- also supports, tho petitioner's contention. . 


Paat o’ ES 

M (120 1K&Bo 399 ^ir ET ties GO ub enu trm 
'Q) AL R 1923 Mal 17760055 Fox opis tul nig a o wp eee 
OB) (1922) ALGAS anuo Hh on uenia) un 


THB OALOUTTA LAW, JOURNAL E 1980 
1 


Mr, Lala then contends that what the tenant has to depomt 
under seotion 17 (1) of the Weat Bengal Premises Tonanoy Aot 
is not-rent nor arrears of rent but "an amount caloulated ab 
the raie:of rent, at which ib was last paid for the xa for 
which the tenant may have been in default". 


This true that the word ‘rent’ has not been used by the 


' legislature in section 17 (1) of the West Bengal Promiaos Ten- 


anoy Aot, but under that sub-section the tenant 28 required to 
deposit in cours or pay to the landlord. The deport i in court 
is an alternative to payment to the landlord and this require- 
“ment clarifies the nature of "amount oaleulated ab the rate of 
rent" Ifthe landlord to whom the arrears of rent fell due, 
institutes a suit for ejestment, under the terme of section 17(1) 


, the tenant must depomtall she arrears within 80 days.of the 
‘service of the writ of summons, but where, as in the caso before ° 


ms, the suit for ejeotmant js instituted not by the landlord- to 
whom the arrears of rent-became due, but by hia assignee there 
As no obligation {nour opinion, on the part of the tenant to 
deposit arrears of rent, which became dus to the ex-landlord. 


The second point of view from which the'qudetion can be 
looked at is that the assignment of arrears of rent may be in fae 
your of & person, who has no interest in the premises from which 
ejeatmont is asked for Section 17 (1) requires that the arrears 
should be either deposited in court or paid to the landlord. If 
the arrears have been assigned io a stranger, who-has no Inter- 
ess ın promises, obviously, section 17 (1) oan have: no possible 
&pplioatlon. In the present case it is merely an sociderftal cir- 
oumstance that the arrears of ront hayo been asmgned to the 
same person, who has aequired title to house. itself. ` The 
oharaoter of the tenani’s duty or the oharacter gf ite tenant's’ 


1 18693 ale a OTE ue: 


„Obligation under, sybseotion (1) of, section 17 has to be,qoter- 
. mined by.s consideration of al] possiblo oases and if the donant 
‘is not under, an. obligation šo mako the deposit in oase cof an 
assignment df arrears of ‘rent, to a stranger „he cannot Also be 
„Baid to be under any obligation to make the deposit 5 when to tho 
, arrears, are assigned to a person who bas poquired/ title to the 
property. For.this reason also I hold that i in the present ogge 
ithe petitioner was not, quise to mako, the deposit ot „ihe 
arrears of rent which wero aemgned to the plaintift, ceided the 
deed ot teslenment datea the STen Benkein bat, 1907; 
ST. E 

' The ‘ind ground upon whish tho tenant’s obligation to 
make tho deposit has been challenged. is that upon We fiidings 
of the learned Ohief Jodge of tho' City Oml + Court,’ Tent fein 
, arrears from the petitioner from the 17th Ashar 1888: B. B: up 
to the date of the poe putehase which took' place, as T 
have already ata od" on ‘the’ 10th Aswin, 1864 B. B, ` Un bas 
heen found thal tho total amount dde for this” period is a sun 
of Bs. 980/-. Upon ihis finding Mr Mitter has contended’that 
a monthly tenant is under’ no obbgatonoto depdsit rent, for a 
fraction of » month of the: tenancy. In our opinion this, conten- 
Hon is also sound. I have'alresdy stated that thor tenanoy in 
tho present oase was held apcording to the, Bengph galonder 
month and as such i$ runs from the 1st. of exch, Bengali month 
upto the last day ofeach month. It 1s a settled law that in 
the absence of g contract or custom to the contrary rent s 
payable at the end of the period for which it is reserved. As the 
default found commenced from the middle of a Bengali month 
and terminated with the middle of another Bengali month, T 
hold that both the starting point and the "mise of shia 
pero of defaut are invahd. 


* 


Dy 


S ertet 


Constitution we pxpross no opinion on this, pont, 
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‘The’ fecond point raised by ibs petitioner ‘te Support of the 
"Rule is that there 1s nothing on the Teoord to show that any- 
“yhing was'dus from the potltoner. We ate not prepared to 
7 deal this question’ becaitsa, upon the evidonco if "li were really 
neoesenry for us to demde this question, we ‘would have sent 
“the bade baok to the ‘trial court, as we are ‘nob satisfied with 
“the findings that have been arnved at by that Oorut "Bue sinoe 
“the petitioner is getting relief on’ the first point "ralsed “by hee, 
itis not necessary fog us do express any opinion. on this ‘point. 


Mr. Lala Mm to iho Smale party wanted to polnt 
, out.i that there woro aots of flefault on the pari, of she ‘petitioner 
after.the 5th of May, 1958,,on which date the appleation under 
section 17 (8) of, the , Week Bengal Premises Tonanoy Aot, waa 
filed by the. plaintiff. | LL there are no materials, on the record 
‘on this point apd, as, we ave, Rol prepared to allow. any Tariy * 
+0, Introduce new facka 1p Cy proveeding.n under Article 227 of tho 


"Bof the reasons given above, I would make this ‚Bule &beo- 
lutà, sot asido the-order} dated the 16th Juno, 1958 made hy 
tho learned Ohiat Judge of the City; Civil Court and dismiss the 

-plamtıff application with coste in all the courte. ns v) et z 


7 eding foe ui this loui is adsesséd «i 5^ pH mohuts '' 
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CIVIL REVISION . 


Before Mr. Justice P, B. Mukhan:. 
Sankar Prosad Mukheni 
Vs. 
Tho State of West Bengal & Anr.* 


Cenutisasion of Indic — Art, 136— West Bongol Estate Acquition Act, 1963 
Seca, 10 (3), 6 (3)° Previo, and 6 (1)(s)—Construetlon af the Proiso to 
See, 6 (2), i 


r3 

The words *'unmedistely before” in the Proviso to Sac. b. (2) mean 
alesse subsisting on the date of vorting. They do not mean leasos 
which have expired before the date of vesting.. Leesa by intermediary as 
Peoptictor of tank fishery expired before date of vesting. Intermediary 
fo Possorsion is entitled to retain te. 

Purna Chandra Ganguly Vs. Sridhar Bishnu Salagram (1) and The 
Reliance Development and Engineering Ltd. Ve. The Corporation of 
Calcutta (2)—ceferred to. 


pn “The material facts will appear from the judgment. 


Manindra Noth Ghosh and Saursndra Nath Ray Choudhury 
tor the Petitloner. "o 


Nirmal Okandra Okakravariy and Smriti Kumar Roy 
Ohandhury fot the Oppomte Parties. ' 


The Judgment of the Cours was as follows :— 
* Civil Revision Case No. 281 and 282 of 1958. 
É : 


(1) 60 C-W.N. 979. 


^2) 61 C WN, 533 


January, 9 


Avil 
21939 


Sankar, Prosad 
Maien! 
Ther Stai Wost 
Bengal & Anr. 


P. B, Mukharji, J 
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P. B. MokharJi, J. —Thig ıs an application, under Article 
296 of the Constitution. The petitioner obtained the Rule 
miss on 80-1- -1954 gallipg, ppo n tho Siek > of, Woat Bengal why 
wnis of mandamus, Ma obo ihould! Lobiesue diresting the 
State to forbear from giving effeot to a notice upon the pet- 
tioner under Bec. 10(2) of the West Bengal Hstates Acquisi- 
Sion Aot, 1958, &o deliver possonsionof a & tank fighary generally 
know as “Ohang | Bell Betimari" * and for, quashing the said 
notice. The petitioner also obtained a an intenm stay of the 
order to deliver possession issued by the Government upon the 
petitioner. " LU. o f omo d teo Wn zt eu 


Tho application raises a short but interesting and important 

, point, of law ognoerning ithe consiruetion. ot the, Proviso to Beo. 

B'a ‘ot ‘the Wost’ Bonga) Hastaten Acquimtion, act, ,1958. The 

di "Of ‘the ‘ongo are ‘maple! a and ‘must bo stated "before 1 
proceed io a determinahon of the question of construstion. 


** “The properties "arb admittedly tank ‘fidierios. “Thay were 
‘lob out to wilessee'Stl Nival'Ohdndra” Dé for the Bengali year 
1861/Bu BwitH the expiry ‘of that year, tha petftioner“ébtalned 
Khas possession of the tonk:fisheries:and wasnn ‘scoh possesion 
of such tank fishery when he was called uponiby a notice under 
,Beo. 10 (2) ot the West Bengal. Estates A Acquisition Aot, 1958, 
“so deliver Posséenion to, tha Stato. This notlee 13 dated Ootober 


, 185b and Tequired’ the "pebtitóner "to deliver "'poniBeslon by tho 


YN 


8rd day of Magh 1862 B.S. corresponding to 17-1-1956.” The 
petitioner objected toisuoh ı notice but his chjeoon: was over- 
ruled and by an’ ordor dated 20-12-1955, it was held that tho 
vpetlioner could not ‘retain’ poesesmon af tho yank fisheries. 
That was finally confirmed by the Additional Cdlléotot' of 
Malde who ordered, on 14-1-1958 > PD 

[n iJ v P j Y 


wen) we “the jalkar m question: cannot: fe retained by 
you under Beo. 6 D, fe) of the Aet." 


fuae Eos te eT ay 
These are briefly ibe relevant facts. The lease, expred on 
the very lagi date before the venting of the eatates under the, 
West Bengal Natates Acquisition Act In other ‘words,‘the 
lease expired on ihe Slat Ohalira 1861 B, 8. and to date ‘ot 


"enl mmo vou pr 
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or 


1860] 


Biate vesting ander the Act ad ‘the T, day of Baisakh et the 


TM 


Bengal year 1882." D i 

* The short, EN as vhethez, a lease, whioh, expired son the 
81st ,Ohaitra 1861 B.B- corresponding to 18-4-1955. 18, hib or 
protected by, the, proviso to Bec. 8), ot the West Bengal 
Estates Acquisition. Act, 1968, n 2 


Bechion 6 of the, Act providas tor.the right of iho interme- 
ary-to retain, certain „lands. Leaving: ont ‘those, parts ofthe 
seotion which are not relevant for the purposes of in present 
application, the sestion reads as follows * AT aug 


> Notwithstanding anything contained an:£a.4ond 5, aii 
mediary shall, except-in the cages mentioned | in the provigo;to 
suh-seo. (8) but subject to the other provisions of ‘that snb- 
-aeotion: be entitled (to«rotain smth ,effest.from- the date-of 


-venmhng..—. s us 8c TE (sl Se Mery Se 


(B) tank, fishenes ,' Du . 
. Fora à jconstruation ' of feo 6 (1) ot the Acts, it ia 
plain, ‘therefore, that reference “hag "to be mado to Be. t and 5 
of the Aot and to ‘the 'Sxoeption provided in he proviso ot. sale 
aco. (8) of Bo, 6 'Beohon' & ct'ths Aot provides for a nobitien- 
ton veating all estates and rights of every intefrediary in the 
Stato treo from ali inéumbranoes Seotion 5 ‘provides that upon 


Cin 


1959 
(cv 


‘Sankar Prosad 
Mukherji 


Vi. 
~The State of West 
-Bengal & Anr. 


VP, R. Mukhärj J 


the due pribheahon ‘of such” ‘notification and’ ‘from the dato of e^ usos 
vosting, all tho dstates and ‘the rights ‘of liitermediarios in ther -~ 


‘estates to which ths declaration apples shal vest in the State 
free from all inoumbrances. ' “The first part of Beo-' 8 (1) ot the 
Aob, therefore; must’ megn that notwithstanding the goquisi- 


^tlaníof the estates ard rights‘of the intermediaries, &n''jhWer- 


mediary'is! given the right to tetain certain lands mentioned 
ithereemn: and ingjuding tank fisheries which are the subject 
matter of the(present application. :' , OREN 


' The ‘next step 'in the construotion is to find out the megn- 
"ng of the word intermediary”. .' Beotion a(1) ' ofthe Aot defines 
‘intermediary’ to mean e ‘proprietor, tenure-holder, Ţ under- 
‘gontra-holder or any other infermedikry above a raiyat ore 'non- 


'agelotlturale tenant’ arid inoludes a service tenure-holder and, in - 
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relation to mines and minerals, includes a lessee and s sak 
lossce. It is undisputed that the present petitioner is an inter— 
mediary within the definition of this Aot. It is undispute 
also that he was the proprietor of this tank fishery whioh wa 
leb out to his lessee and which lease expired on 18-4-1955. 


Thereafter the polnt to emphasise in the construction o 
Seo. 8 (1) of the Act is that the right of the intermediary ic 
retain & tank fishery is qualified by the exception mentioned ir 
the proviso $o Bub-gec- (2) of Beo. 5 and subject to other provi 
Song of that sub-section. The proviso to B. 6 (3) of the Aot 
reads as follows : 


“Provided that if any tank fishery or any land comprise 
in a tea-garden, orohard, mill, factory, or workshop was held 
immediately before the date of vesting under a lease, such s 
longs shall bo deamed to have been given by'5he State Govern- 
ment on the same terms and conditions as immedately before 
suoh date.” 

This is the exception mentioned in Beo. 6 (1) of the Aot, 
Right to retain a tank fishory under Beo. 6(1) of tho Aot, 
therefore, must be read subject to this exception. This means 
that ifa tank fishery comes within the proviso to B. 6 (3) of 
the Aot, then the intermediary will lose the right to retain the 
tank fishery which he otherwise would have under Bec. 6 (1) 
(e) of the Act. In other words, {the general right of an inter- 
mediary to retain a tank fishery under Seo. 6(1) (e) exoludes 
tank fisheries under a loase of the class and type mentioned in 
tha proviso to Boo. 6 (2) of the Aot. 


Proceeding with the steps of reasoning In the process of 
construction, itis now necessary to refer to the main part of 
sub-geo. (9) of Beo. 6 of the Aot. Sub-seotion (2) provides : 

"An intermediary who is entliled to retain possossion of 
any land under snb-sec. (1) shall ba deemed to hold suoh land 
directly under the State from the” date of vesting as a tenant; 
subject to such terms and conditions as may be precoribed and 
‘Subject to payment of such rent as may be determined under 
the provisions of this Act and as entered in the record-of- rights 

> finally published... se mee =” Then follows the proviso 
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which I have stready quoted. The plain meaning of this pari 
of sub-seo- (2) of Seo. 6 of the Ack is that an intermediary 
«vho retains posmeesion, of a tank, fishery’ shall be deemed to 
hold guoh tank fishery directly under the State from the date 
of vesting -as s tenani under the State. - The petitioner here 
is an intermediary who is admittedly in possession of tho tank 
fisheries. It cannot be contended here, by the Government 
that itis a case where although the lease has expired, the lessor 
has nok obtained possession and the ‘tenant under the erpired 
lease ig-holding over or continuing in" possession. In paragraph 
B of the petifion,, the petioner has pleaded his possession- 
The nohoa under Boo. 10 (9) from the Government upon. tho 
petitioner statos : 


"Whereas you have not den up piscem of the interest 
specified in the Schedule below, 


" Now, therefore I do hereby require you a anier Seb. 10 à) ot 
the sald Áo$ —To give up possesion on the 8rd day of Magh... .- 
© 1882" mue .. Ss ad : 


Therefore the petitioner’ s possession of the Jalkar as an 
intermodiary,1s an acknowledged and accepted fact in,the present: 
osse. The reason for my emphasising this aspect of the fact 
is to distingalsh on that groond some of the oases ‘ which have 
been cited at the Bar and mith I shall presently deal -~ 


On behalf’ ‘of the Governmoni, the learned «Government 
Pleader argues ‘that the words, “ummodiatély before the date’ 
of vesting” in the proviso to Seo. 6 (2) of the act answers the 
desoription of this lease in the’ present case, His submission 
lg that this lease expired immediately before the 1st of Balsakh 
1862 B. B. In faot 1t expired dhily a day belore.' The question’ 
here is what 1s the meaning of the words, "immediately before” 
in the gantext d? this provigo to Seo. 6 (2) of the Act. I have 
come to the oonzlusión that thesvords, “immediately before”, 

ım the proviso to Bec. 6 (2) of the, Aot mean a lease subsi«king on 
the, date of vesting. They do not mean leases which have 
expired before the dete of vesting | š DIRE 


* The reascns for coming to that conclusion are many. ' First:i 


the pohoy” pfe thé'Aot.is that the State should aaquira 


53 
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The State of West 
Bengal & Anr. 
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Civil the interests of all classes of rent rocevers and Antermediaries 
1959 with permisslon to the intermediaries to retain possession of 
ipio actual khas lands upto certain limits ànd to peab euch inter-* 
Mukherji mediarios as tenanta directly under the State. In other words 
die vezi wer the Statutory policy is to protest limited possession and abolish 
Bengal & Anr. middlemen farming on the revenue. 
P. B, Mukharji, J Secondly, Beo. 6(1) of the Aot expressly recognises an 


intermediary's right to retain tank fishenes, one of the limited 
possesion permitted by the statute notwithstanding the aoqui- 
sition of all estates and rights of intermedianes. That right 
to retain &ooruog to every intermediary under the Act. This 
right tò retain a bank fishery can only be defested if the tank 
fishery 19 under a lease within the scope and meaning of the 
proviso to Bes.-6(2) of the Act. . 


Thirdly, having rogard to the principle and policy of the 
Aot, ik follows that the proper interpretation of the proviso of 
Beo. 6(2) of the act must have regard to the consideration thani 
the intermediarv is notin possession of the tank fishery but : 
haa let it oub to a tenant undor a lease before it oan be applied 
io noqulre suoh a fishery. In this case, ag I have slreadv stated 
in my account of the facta the intermediary is himeolf in 
possession of the tank fishery and, therefore, ae such, prima 
facie, entitled ‘to: retain possession under Beo 6(1) (e) af the’ 
Aot unless ho can be defeated in that right by the epplicahon 
of the proviso. In this view, the proper sonstroction of the 
proviso ig that when the intermediary has lost possession of 
the tank fishery by Jething 16 out ton tenant, then the lease 
will he deemed to have been given by the State Government 
on the same terms and conditions. ‘ 


' Fourthly the words, "suoh lease shall bé déomed to have 
been given by the State Government on the sdme terms and 
conditions as immediately before such date”, in the ‘proviso to 
Bes. 6(2) of the Act, appear to me to be the further reson to 
indloate that the leago must be subsisting und’ not an expired" 
lease on the date of vesting , for if if were an expired lease, 
thon there would be no paint in continuing that lease. Tt ie 
only when that the lease is subsisting that the lease bas to bo 
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containued by substituting the State Government for the lessor 
ond by continuing the same terms and conditions. Tithe lease 
Tras expired as ıt Mes in this case and what is more as the 
intermediary is himself in possession of the tank fishery, no 
question of continuing an expired lease and also of dispoesossing 
the intermediary oan arise under the proviso The words, 
deemed to have been given,” in the proviso mean that gubais- 
ting lease which would otherwise have been interrupted by 
acquisition and natlonalisation, will be continued in the name 
of the Btate as the lessor. This construction is 1n keeping with 
the polloy of the Aot £o permit intermediaries to retain posses- 
mon of certain lands including tank fisheries. 


My attention has been drawn to the decision of Parag 
Ohamdra Ganguly Ve Sridhar Bishnu Salagram (1) whera it 
was held that by using the word, "retain", in Seo. 6 (1) of the 
West Bengal Bstatos Aoquisition Aot, 1954, the legislature 
mtended that the intermediary must bein posseasion of what 

eover lands ho was ontitled to retain under Seo. 6 of the Act and 
that the intermediary was entitled to retain only such lands 
as were in his possession and not lands whieh were let out to 
tenants and which were in possession ‘of such tenants. As the 
intermediary?i himselfin possesmon of the tank filehery in 
this case, this. decision 1s not against the petitioner but, in fact 
supports him. It may be that the word, “possession”, bas to 
be farther construed in future to find oub, 11, it means that the 
possesion must bea lawful and not wrongful ‘possession. 
Beoauso the statute tries to preserve possession or protect 
possession of tenants, it does: not follow necessarily thas 
personsin wrongful possession or tenants whose leases have 
expired and continuo to be in wrongful possession are proteoted. 

The other decision. to which my attention is drawn ig the 
cane of!Tha Reltancs Development and Hagsyneering Lid. Vs. The 
Corporation of Oaloutta (2) The observations there at page 
588 appear to show that an expirod lease and wrongful possoes- 
10n of a {qnant thereunder would not be of much assistance. 


If anything, this decision also is in favour and nob against tho 


(1) (1956) 60 GW N. 979. 
() (1957) 61 C I.N. 533 
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Petitioner here and tends to Büpporé what I shave jus$ said- 
about lawful and not wrongful possession, fAs the learned 
Judge observed there: ^ >o ^07 4 . 
“From” the faots stated .by mo it appears ‘clearly. that the 
lease given by the Ootporation had come to an end long batfore’ 
the: West Bongal Histates Acquisition Act had oome into 
foroo; Isis true that the Corporation could “not get physical ' 
possession of the land in questlon fors long number of years 
bots that does noi: mean that the appellant company was 
holding the land under a. lesso from the Corporation”. 


Beotlón 6 (2) of the Aot opens with the words, “An inter- 

mediary who ıs entitled to retain possession” oto. The 
question of an in&ermedíary retaining possession obn only 
arise whon he himself has possession He oag ‘havo possession 
under, a lease ase leases. "He can also have possession aso 
proprietor. If he has possession as a' lessee and the lease ‘g 
submeting atthe date of vesiing-then the intermédiary as a. 
leasee in: possession of the-tank fishery will be entitled to- 
continue the lease on the same terms and conditons but 
with the state as the lessor substituted for the original lessor.- 
It he is a proprietor and: there 18 ino current or subsisting 
lease, then as a proprietor intermediary in posséSsion of the 
tank fishery hois entitled to retain it under ‘Seo 8(1) (e) 
of the Aot and no question: af ‘lease or proviso: Under ‘Poa, 
6 (2):of the Aob arises in that event. 
« Bitthly the words, "deemed .to have-heen given bye tho 
State Government,” in the proviso to Bec. 6 (2) of the Act, 
cannot mean a legal fotilon to tbe extent that: where a lease 
{teelt has expired and there is in fact no lease, then also 
14 oan be continued by bringing in the State as the lessor ^ 
The legal flotion denoted by. the word “deemed” is only 
to this extent that the~submsting lease, whioh- under thon 
ordinary law of tenanoy could not have been disrupted, is. 
disrupted by the ‘aoqmsltion under the* Aot, and With a 
view to cause the. lessee minimum’ inconvenience,‘ catsed 
by such aoquisition the law provides for the continuance of! 
the lease on the tamo terms and conditions by. sabrim 
ing the State for the private lessor. « . > 5 
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. To acoord any other interpretation, would -leed not only 
to anomalies big also will defoat the purpose --and policy of the 
Act Iba lease h expired on the-31g$ Ohaitra 1801 B. B. 
is also to be inolufMed ın the proviso because of the words, 
“Immediately before” then the question will arise, what is 
the asope of the worda, "immediately. before”. How "immedi- 
ately” will 14 be? Will it bea day ot a week or a forsnight 
or & month or two months or any redsonable time before the 
date of vesting? It wonld bo odd indeed ita lease which 
expired two “months before the date of vesting, which may be 
&reasonable time under legal notlons, could still bo regarded 
as "immediately before" and conbinued’by the State Govern- 


ment as tho lessor. -That will mean that ifthe tenant who. 


had been in wrongfnl possession even after bhe expiry of the 
lease for two ufonths, the law could confirm such wrongful 
and illegal possession. I do nob conoervé the intention of 
law to legaliae illegal and wrongful possession. Tho possess. 
ion that thelaw here Intends to protect 1s lawful possession 
In the context of this proviso, ib is nocessary to construe 
the words, ‘immediately before’, nos merely by 
themselves but in association with the words that precedo 
and follow them, namely, ‘such lease shall be deemed to 
have been given by the State Governmont on the same terms 
and conditions as immediately before such date’, and also by 
the-policy ‘ot the Aot to protect benanta in lawtul possession 
and delest intermediary rent receivers without possesion. 


Lastly, even on general principles of construction, this 
is the conclusion which appears to me to be justified. 
Sections 4 and 5 of the Act acquire the estates and rights of 
intermediaries. Section 6 of the Act gives them certain reliefs 
and exceptions. The reliefs are by no means large and the 

tion of guch reliefs should be hberal, nob in the 
sense of defeating the Act but in the sen«e of giving n fair, 
proper,and due interpretation to the worde used. Iiis the 
acivsialatil acknowledged polloy under Sestion 6 of the Act to 
give a right to the intermediary to retain teak fisheries. 


That policy must be respected and given effect to wherever 


- possib'e. The, exception ocourring in the proviso to Bestion. 


P. B. Mukhary, J. 
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Civil 6 (89) whioh denies him that mght must, thergfore, be strictly 
1959 construed against the State in favour of intermediary 1n 
we : 

: lawful posseesion, in the senso that the Stato must bring 


Mukherji tho lease cloarly within the letter and sprit of the exoeption, 
before, it can woquire. 


EDA J, therefore, make the Rule for mandamus and certiorari 
P.B. Mukharji,]  abosolute- I seb asido the notice calling upon the petitioner 
to deliver possession of the tank fisheries and the order 
requiring him to deliver posseamon of the tank fisherles- 
The interim order is mado final. There will be no order 
as to costs. 


Olvil Revision Oase No. 283 of 195% ralmng the idon- 
tical points ig, by consent of parties and learned advocates, 
disposed ofin terms of the order passed dn Civil Revision 
Gass No. 291 of 1956 today for the reasons stated therein. 


Ve. 
The State of Wost 
Bengal & Anr. 


T.K.B. Rule made absolute 
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APPE FROM ORIGINAL CIVIL. 


. Before ThelHon'ble Mr. Justice P. B. Mukha'ji 
and THe Hon'ble Mr. Justice H. K, Bose 
Rup Chend Mulhck & anr 
Vs. . 
Madan Mohan Dutt & org. * 


Olaim on the estate of a deceased person-- If can swooeed 
on the unoorroborated tesismony ‘f the olarmint— Transfer of 
Property Act (IV of 1883) — Section 58 (f)—Hgustable 
morigege— Essence of — Morigage of undynded share Effeot 
on partition 

There ts no ruleahat tho Court’ must necessarily reject a claim against 
adacessod person's estate merely because itis supported only by the 
uncorroborated cvidence of the claimant, Buch uncorroborsted evidence 
should be examined with care and eyen with suspkdon, but ifin the 
result it convinces the Court that the claim should be ellowed, the 
Court should allow the claim. 

Case lew referred to. 

—Under Section 58 (f) of the Transfer of Property Act, mere deposit 
of title deeds is not enough to prove a mortgage and the Intention 
that the;title deed should be the security for the debt is the very 
emence of the transection and that transaction hes also to be proved. 

Itis well settled that mortgage of an undivided share will fasten 
upon the entire divided share on partition. Where one of two or 
Mora, cosharere mortgages hie undivided share in some of the properties 
held jolntly, the mortgagee takes the security subject tothe right of 
the other cosharers to entorce a partition and thereby to convert 
what was an undivided shere of the whole into a defined portion 
held in severalry. 

Suis to onforce an equitable mortgage. 

The material facts will appear from the Judgment. 


Sahl Kumar Roy Ohowdhury with Protsea Bonneryos for 
tho À kg. 


B. Mitra for the Respondents. 
The judgment of the court was as follows. 
* Original side Appeal Case No. 3 of 1956. 
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-P. B. Mukharj—]. This 1s ihe plaintiffs appeal from the 
judgment of Mr. Justioe G. K. Mitter, digmir g the plaintiffa 
mortgage ult. against, the first two dete, ita "and granting ' 
only a personal degree for Rs. 44, 825/- (nih ‘coats against 
the resb of the ‘defendants: limited to, the’ extent of assets 
reosived by them from the deceased predecessor of 
defendents. M E oe aie v d 


There were seven defendents to the sult: Defendents 8 
to 7 did not enter appearance and contest ihe sult. Defend- 
‘ents 1 and 2 entered appoarance, filed their written statement 
And contested the plaintiff's claim at the tral. The first 
two defendants, however, called no avidence. The relevant 
facts may be briefly accounted. ` 


The. plaintiff's sub was on an equitable. mortgage by 
deposit of title deeds against thé défandants `imespeob' of 
premises “No. 9/8. Aipuh Lane, Calcutta and 81, Lower 
Orreular “Road, Oaloutta. In these properties: Noder Ohand 
Duit and Gora Ohand Duti were supposed to havo ane 
undivided 1/20th Share. Thereafter by a partition gut 
-Noder chand and Gora Oband were allotted the northern 
porkon of the land «4 81, Lower Ciroular Road, Oaloutta, 
now" separatly-“nuoibered as 81/8, Lower' Circular “Road. 
"Tho ‘loan is eviferioód by a promissory” note dated “the =13th 
“October, 1928 ' executed by? Noder Ohand Dati and Gora 
Oband ‘Dutt “for the sum of Re 99,500/- -In point of 
“tact, the loan has been going on for some time Before 
that date, Noder Ohand and Gora Ohand continued to make 
payments, on account of ,interest on the saxi ‘promissory i 
note and endorsed such payments on the nóte. The last 
of the ondorsasments: made by both Noder Ohand Dutt 
and Gora Ohand , Doti on ihe. Promissory, note is dated 
ihe 80th July, 1988. Noder Oband died on the 9th Fobrhary, 


* 1989, leaving the first two, defendants, his son and widow, 


ag his heirs and logal representativos, There sir the 
endorsements of the payments of ‘interest on the’ -note 


. were continued ‘to.be made by Gora Chand- Dutt until the 


Q5th. July, 1947. ‘Then, on; the 80th Optober, 1947 Gora 
N . 
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- 
Obasd Dutt also died. Both Gora Chand and Noder Ohand E 
died intesialo, WDefendanis 8 io 7 are the widow and tha 1959 
pons of Gora d Dutt. Plaintiffs ‘claim s sqm of areas 
Ba. 44,895/- ntwrloo the principal of” Rs 29, 600/-, less POPPA Mullick’ one 


Tu. 676/- by reason of the law of -Damduput. The present Madan Mahon Dutt 
plaininffs - -are tho executors of Kumar Kartiok Ohurn Mullick eed 
since deceased who lent the aforesaid moneys ' to Noder H. K. Bose, J. 
Ohsnd and Gora Ohand and who ‘claimed to be the- 
mortgagee: 

Kumer Karok Ohurn Malik died after giving evidence 

in the suli. 


„On tha first issue ‘the learned’ trial judge come ^a the 
finding’ thas Noder Ohadd. Dott and Gora Ohand - Dutt 
' did not deposit qne litle deeds with Kumar Kartiok Ohurn 
Mullick with intent to orcate a! | seounty | “for “the repayment 
of the debts due to Karkek. In other wards, the learned ` 
trial ' judga oame '&o the oonolusion that here was no 
, mortgage. On the second issue as do whether Kartick lent 
and sdvanoed any money to Noder Ohand and Gora Chand, 
he + came to the finding that the prendo note was 
exneuted for valuable: consideration: . " ' 


The appellants ‘before us are tho executors | "ot bhe 
deceased plaintiff who are the present ‘plaintiffs. ' 

The appellants contend that the record and tho riddhoe 
prove eonolusively that there was ‘this mortgage and bhat 
ther§ was no evidence to the contrary. The learned trial 
judge says that, when the oase first came on for hoaring he 
* was of the opinion that it wag a straight forward case and 
the fact of the deposit of tho title deeds coupled ‘with the 
existence ofa loan which oould noi be disputed, would raise, 
a presumption, that a mortgage had been created. But 
then fereduslly that learned judge seys that’ he changed 
his“ mind, and. ‘he mentions ihe reasons whioh ' influenced 
him dps io come io a different conolumon sho holà that 
there was ,ho mortgage. 

Hig ‘first reason is the delay af the mortgage ` mit in 
,enforoing e. mortgage after about 25 Years although he 
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_Gwil '  haà.the itle deeds lying-with him from 1998: More delay, 
959" bus within limitation cannot in our frlew defeat a 
Rapchand m ane, Mortepge The fact remains shat both Njfüier Chand Dutt 


and Gora Chand Dutt were relatives Kumer Kartick 
Maden Mahon Dutt Churn Mullick and as they: were acknowledging payments 
— of interest on the promissory note and as there was the 

HK, Bose, J. ^ soourly for the loan, the mortgages: thought thet he.would 

; ~ ^ nob bes loser. by nobfiling’ the sult. Iam of the opnion 

that this 18 5 sonable and reasonable explanation for. the 

delay in sotually bringing on the Htigstion to enforce the 

mortgage: 

The second reason of tho learned judge was that. Karkiok's 

conduct was surprising in that he made no mention of the 

' mortgage even after the death of Noder Ühand Dutt whioh 

d ; took place aa:long ago asin 1989 and that he’ allowed ins 
dues under the- promissory note to be-barred against the 

heirs of Noder Chand Dutt and he says that so long as 
Gore Chand Dutt was.alive, which was for nearly 8 years | 

after the’ death of Noder Qhand,. the mortgagee took no 

steps $o pui the mortgage in suit and was merely content 

"to take payment of Bs. 25/- only at the end of every thd 
.year.an the.promissory note As against this, the evidence 
lg olear that Kartiok Churn Mullick was demanding. payment. 
" On the ‘death of Noder Chand. Kartick’s evidence in answer 
to Q. Vlis ihat Gora Ohand approsohed ‘nm and promised 
4o pay the sum after selling the property. Tt is alg, hue 
evidence that Gora Ohand canie to him and’ gave him hopes. 
Kartlok’s évidence farther is that even after the death of 
Gora Chand he told tho .heirs' of Noder Ohand and Gora 
Ghand who.are tho present defendants about the payment 
of this money and also that there was a mortgage by depoms 
of titledeods. That evidence appears in anéwer to Q. 54. 
That again, is not contradicted by any of the hers of 
Noder Chand and Gora Chand who are defendenja and 
parties “to the sui. The learned “trial judge says Phat he 
could not make ouk what prompted Kartnck to wark' for the 
institution of tho gui until after the death of Gora Oband 
unless’ it vas a daci that ho was nob in & Position to 


‘ * D 
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establish his rights asa mortgages during ‘the life time of. 
the debtors. JMat.appears to us asan inferince of suspicion 
mot besed -on or evidenos, ‘Rightly or wrongly, Kartlek 
m his evidence thas he told the hers of both. Noder 
Ohand and ‘Gora Ohand about the mortgage by déport of 
title deeds. ' There: should at least have been some denial 


iby tho heirs: tomselves. ‘Theab dems) dador forth coming: | 


The next reason of the learned “trial ridge ibe holding 
against the, mortgage is tha’ in the examination-in-ohief 
of the mortgagee the.’ intention to eresió security was not 
established ‘and all that he was asked there was only about 
the deposit.ot title deeds. That will, appear from the answer 
‘to Q. 8 ofr Kartick Ohurn Mulliok. In . OTORS examination, 
specially in ansar to Q 47. the gap or defeot,;if any, in 
the evidence was oured by Karhok saying that the title 
deeds were lying with him as seourlty tor a morcbgage. 
However unsufficlent ths examinstion-in-ohlet was, the 

« -hola evidence of Kartlok as i$ is, now on record, taken 
with the plehding “in the plaint, shows ‘that the depomt 
of title deoda was mado mih the “intention io create 
on security. ec ' 


‘Ths abora reigons, gives by the Jeaiméd tril ge toe 
coming ko the ‘conclusion that there was na mortgage" do 
not command themeolves "to us: I have already shown 
that, those reasons are nether sufficient nor sound to come 
to so matte a conalusion which nullifles the mortgage. 


There are. many ather oiroumstanoas whioh should bo 
carefully weighed and considered indeoiding, the point There 
15 not only ho denial by the heirs of. Noder Ohand and 
Gora Ohand jhat Kartiok told them thas. there was a 
mortgdge. by deposit of title deeds (Q..54-Kartiek) but also 
there are’ other -oogent wand compalling circumstances. 
_ The fbi outstanding, crroumstances is the abgence of the 
` dooament bf mile from ‘the’ owners for such w ‘long’ period 


Without any demand by them, and „ihis ‘Taob has been, 


* completely overlooked. Ii 1s unlikely in our view: that an 
à e ` P ' 


s, 
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| Oiwil E owner "would allow his iilo deeds in respect f Mu proper- 
Toa qe 7o] Wee "to remain’ with somebody elsefor years gether without 
end ^^ making- any olaim.for them unless there good” Toagons, 
Rupehaod Mallick Wins, p not: demanding their return, ‘That ‘relson. need nof be 


Madan Mabon Dus invariably a reason nt mortgage, bik at leash some , reason 


has to be given to .efplam: “the absence of the, docum&nis . 

Hi. E Bose; Jit -of ‘title, from -the nands* of the owners. «None bias’ beon 
hh Uj ' given either by the owners themselyes when: thoy. were" 
ative‘ or ‘even subsequently ‘py. 'thelr "hairs - "Becondly, -tho 
: withess’ Kartiok Ohurn Mullick os a, well-known ‘and a- 
ae ve respeotahis person of thé community (Q. 60) (anid uxlóes he 
X a ds igbeHeved: on some’ good réason., I would preter” to 
S anespé, nin testimosy on questions of taat, fe mays that 
Moo `|- the Gügin&l debtérs, Noder Ohand wnd, Gora? Chand, . were" 
Te c'o a 17 dòng fbusiness, that he advanced this inofley oily’, to help 
Le a 7500 thom in their, business, and that they were fioi well off 
Ma i and ihat- they wero' suffering ' loss in ther. ; ‘Business and-. 
‘7 Sninted “tame. In that stato: of faots and! ‘citstmstanoes “I 

LI P goa~ hothing ‘unusual in ihe conduct ot the, mortgagee waiting * 
` fof all! this “time to enforce "his olam, on the? mortgage- 
teg Dee He “says in answer to Q- 101, "I have already sald that 
DOM 3 they were my relatives, thoy were making ther efforis to 

Pod Um pay me up and.Í, was waiting js. do: give, mem- a, 
CEN. ohanoe" He, in in iadt, also says in answer “40; Q. 77 that. 
Sp ee i he had really no risk and-he belived Gora” “Oband’s ‘statement _ 

' z that he would give him: the money, by. the | sale, of-the . 

b. - + propery and Kartiok Iumeelt would then be able ‘to (purchase. 

"^! the property. There aro, therefore, good clroumátanoes abd ^ 
xe "reasons "lor delaying -the "enforcement of the ‘mortgage and 
&okual « filing , of -tho guit in the contorti of facts in the 
prosent- “onta. So\long, as: ‘the period of ' ‘hmitatib - -is not 
` allowed to be’ orowed over, I seo no reason, why & person 
Te ''«üonld lose-his rignts "simply on’ the ground ‘that ta long 
` * time: as’ lapsed although well within the period ot ation. 
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^, Hiralal Chatterjee Vs Rajkumar Mookerjee(Q). 


à " 


" D 
^t i Pi 


in the two casés on which the leàrned, Judge relies, namely* 
Gandy Vs. ‘ Macaulay(1) and Hiralal Vs Rayhkumar(2), The 
* learned trial Judge says on this point: — 


B a 


; doctrine which the learned Master of the Rolls 
referred \p was to the effect that a Court of Equity would 

. not pi on the uncorporated testimony of a ligant for 
the purpose of making hable the estate of a deceased per- 
son The above passage from the judgment of Brett M R 

. Was quoted with approval by the late Sir Ashutosh 
: Mookerjee m a judgment reported in the case being that of 


That proposition that a Court of Equity would nct proceed 


on: the uncorroborated tesumony of a litigant for the purpose 
of making Irable.the estate of a deceased person does not appear 
to us to be a justified’ conclusion either on the authorities re- 


` lied on or from other authorities, In fact, Brett, M R in 


1e Garnett, ‘Gandy Vs Macaulay(1) says something entnely 


. different The learned Master of Rolls says as follows just 


.; ® aso 12 cnp 


immediately before the passage quoted by G K Mitter, J 


"It was mud that this release cannot be questioned 
because the person to whom it was given is dead, and also 
that it cannot be questioned unless those who object and 
state certain facts are corporatéd and i5 Is said that that 
was a doctrine of the Court of Chancery ‘I do not assent 
„to this argument, there 15 no such law. Are we to be told 
that 2 person whom everybody on earth would believe, who 
1s produced’ as a witness before the Judge, who gives his 
evidence in such a way that anybody would be perfectly 


e senseless who did not’ believe him, whose evidence the 


Judge in fact, believes to be absolutely true, is, according to 

, & doctrine of the Courts of Equity, not to be believed by 
the Judge because he 1s not corroborated? The proposition 
seems unreasonable the moment it 15 stated There i$ no 
“such law” uestes ' 


T . 
“I Then follows the portion which the learned trial Judge has 


quoted The law is not that the Court should not proceed on 
thejuncorroborated testimony of a litigant for the purpose of 
making liable the estate of a deceased person, but the law as T 
understand 1s that when an attempt 1s made to charge a dead 
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*peison in 2 matter, in which if be were alive he might have 
answered the charge the Court will examine the eyidence with 
great care and even with suspicion: But it is clearly laid down 
by Brett M R that the state of suspicion must not be allowed 
to prevail if ın the end the truthfulness of the vgtness makes 
it perfectly clear and apparent The whole lawfon the point 
was clearly laid down by Lord Russell CJ in ffawlinson Vs 
Scholes & anr(1), that there s no rule t the Court 
must necessarily reject a claim. against a deceased person's 
estate merely because it ıs supported only by: the un- 
corroborated evidence of the claimant. Such uncorroborated 
evidence should be examined with care and even with suspicion, 
but if in the result ıt convinces the court that the claim should 
‘be allowed, the court should allow the clam The’tvue prn- 


ciple was laid down by Jessel MR in.the decision of the, Engs ` 


lsh Court of Appeal in Re Finch , Finch Vs Findh(2)' where 
iis said to be a rule of prudence and not a rule of law 


Sir James Hannen expressed the same view in Re Hodgson, +» 
" Beekete Vs Ramsdale(8). 


Now in this case no reason is given for disbelieving Kuma 
Kartick Churn Mullick’s evidence on mortgage In fact the 
learned trial Judge does not record any finding that he dir 
believes the testimoney of the mortgagee. He was a respectable 
witness well regarded by his community to which also the de- 
fendants belong Our examination of the record in this appeal 
also convinces us that his evidence is unimpeachable and should 
be accepted The doctrine of Brett Master of the Rolls there- 
fore should be applied and what he said in the contevt of the 
facts that mere suspicion should not be allowed to prevail 


Similarly Sir Ashutosh Mookerjee emphasised the same point 
to Hiralal Chatterjee Vs Ray Kumar Mookerjee(4) quoting with 
approval Brett, M R. — 


“The burden’ of proof in the first instance in such a 
case lies upon the plaintiff, but it 1s not imposuble that he 
may without any corroboration discharge the burden which 
les upon him” , . . 1 t 


‘Two other circumstances also appear to us to be. relqvant 
in disposing of this appeal, The deposit of ttle deeds was not 
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an investion of Kartıch Churn Mullick because such deposit? 
apart from being a fact, at the time of the trial was proved not 
only by the possession of the title deeds by the plaintiff but also 
by a document madé as carly as the 6th day of October 1937 
where Kartck Chandra Dutt signed a receipt acknowledging this 
document 1 e following terms — 
“Received from Mr R, K Dey, Attorney-at-law, the 
under mentioned only document ın respect of No 9/3, 
Arpul: Lane which has been deposited with K C. Mullick 
by Noder Chand Dutt and Gora Chand Dutt and which 
we me entitled to have by virtue of allotment to us of the 
Eastern Portion of the said premises. 


l. Original Conveyance dated 10th March 1011 from 
Durgi Charan De to Nolit Mohan Dutt 


Dated the 6th day of October, 1987 
° Sd /- Kartic Chandra Dutt, 
for self and for Narayan Das Dutt” 


Now this receipt of so early a date as 6th October, 1987 
mentions the fact that this document of title was deposited with 
Kartick Churn Mullick by Noder Chand Dutt and Gora Chand 
Dutt The date of this document was ante ltem motam and 
was long prior to the date of the sut and also when both 
Noder Chand Dutt and Gora Chand Dutt were alwe The 
other circumstance : the response made by the heirs to the 
letter of demand made by the Solicitors of Kartıch Chum 
Mullick dated the 20th April, 1048 just before filing the suit 
Ip this letter of demand by Kartick Churn Mullich’s solicitors 
the facts were expressly and clearly stated including the fact of 
the mortgage by depout of ttle deeds on the 13th October, 
1923 It also stated that when the mortgage was onginallv 
effected the mortgagor's share in both the propertiés, 9/3, Arpuli 
Lane and 81, Lower Circular’ Road, were mortgaged which, 
after partition amongs the co-owners, were now represented by 
thq allotment to the mortgagors, 81, Lower Circular Road in 
its entirety The reply of the solicitors of the first two defend- 
antk in the first place asserts that these two defendants and no 
knowledge of the mortgage, but ın the second place the solicitors 
want inspection of the paper etc, relating to the alleged mort- 
gage and to arrange for inspection Significantly enough, these 
two defendants never really proceeded to inspect the ttle 
deeds or even the repayments noted on the promissory note 
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Cn *There was also no denial in this reply that the interest of the 

7 Toso original mortgagors shifted to their present entire allotment 
` Rup Chand in 81, Lower Circular Road. 

Mullick & anr Mr R. N Mitter, learned counsel appearing for the 

s respondents being the first two defendants has put Korward the 

Madan. Monet thiee main arguments His first argument, of Aourse, is in 

— support of the judgment that the mortgage fias not been 

aan j proved We have already expressed our reasons and views why 

—— we consider that the mortgage has been proved in the facts of 

this case It 15 no doubt true that mere deposit of title deeds 

1s not enough to prove a mortgage and the intention that the 

utle deed should be the secunty for the debts is the very 

essence of the transaction and that intention has also to be 

proved The language of section 68(f) of the Transfer of 

Property Act makes that propontion clear enough ‘The whole 

question rn each case i a question of fact whether the inten- 

tion has been proved by evidence and circumstances The 

evidence of Kumar Kartick Churn Mullick, which means not 

merely that part of his examination-in-chief where he spoke 

only of the deposit but also the other part in his cross- 

examination where he spoke of the intention to create a 

security, should be taken as a whole and unless he be dis 

believed for good reasons, his evidence remains uncontradicted 

As the Privy Council in Hengmoh & Co Vs Lam Shaw Yean 

& Orn(l) said, the circumstancea to to explain possession 

of title deeds might be for and against a mortgage, and 

m that particular case the fact that the delivery of 

the Deed was in course of partnership transaction, such 

delivery did not give the Managing partner the rights of 

an equitable mortgagee No such circumptances exist here 

There is no reason why Kumar Kartick Churn Mullick should 

hold and possess documents of title belonging to Noder Chand 

Dutt and Gora Chand Dutt His own evidence 1s that he lent 

the money and took this secunty and these title deeds were 

deposited as such security Apart from the fact that this evi- 

dence was not contradicted, there are no other circumstances 

which can possibly explain the possession of these utle-deeds 

with Kumar Kartich Churn Mullich except as a mortgage, 

. . Mr Mitter tried to urge that Kumar Kartick Churn Mullick 

being the leader of this community to which both Noder 

Chand and Gora Chand belonging might be taken n a 

kind of a custodian for the documents of title belonging to the 

same community Not a word was suggested to Kumar Kartick 

Churn Mullick when he gave evidence that he acted as such a 

custodian at all It will be wrong for this court to speculate 
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on these} possibilities for which no suggestion even 1s made dr 
any evidence is led. 


The second argument for the appellants was that the 
mortgagory mortgaged only their 1/20th share but under the 
paitition a Ward their interest was 1/6th Therefore, it 1s con- 
tendéd on Mehalf of the respondents that the mortgage, even 
1f any, canndt be in respect of the entire premises No 81/2, 
Lower Circula. Road as claimed in the plaint but only one- 
fourth of it This argument proceeds on the assumption, 
wholly unjustified, that what was mortgaged was only 1/20th 
share of the mortgagors In paragraph 2 of the plaint all that 
the plaintiff pleads is the deposits of the title deeds in 1espect 
of two premises No 9/8, Arpuli Lane, Calcutta and No 81. 
Lower Circular Road, Calcutta “ wherein they had an undivided 
1/20th share was less than the whole interest of the mortgagors 
in those two, premises Whether the 1/20th share was a 
correct figure or not or whether 1/6th share should 
have been the correct figure or not it not the question On 
a plain reading of the plaint it appears to us that the whole 
of the undivided share of the mortgagors was mortgaged It 
was stated that they had an undivided 1/20th share Then 
the plant proceeds to recits the fact that Noder Chand and 
Gora Chand were allotted under the Partition premises No 
81/2, Lower Circular Road, Calcutta, and thereafter the plaint 
clams a declaration for charge on the entire -Premises Mr. 
Mitter relies on the answer of Kumar Kartick Churn Mullick 
to Q 41 where he said that the property to the extent of 
1/20th share was mortgaged with him but he did not have 


under mortgage the entire 16 annas share, That answer 1$- 


not an admission with regard to the mortgagors’ share in the 
undivided properties It was given in answer to the question 
asking hım why he parted with a portion of the title deeds 
which were kept with hum as security In order to appreciate 
that answer, it must be taken with the case which he had not 
only made in the plaint but also earlier in the examination-in- 
chief in answer to Q 11 where he said that the share of whose 
people in the properties was an undivided 1/20th share The 
fact, therefore, that they happened to have 1/6th share under 
tHe partition award does not alter the fact that the mortgagors 
mprtgaged ther whole interest in the undivided property 

ere it necessary, we will go further to hold that what was 
„mortgaged was the whole share although the description of the 
amount of interest may have been incorrect in the sense that 
not heng 1/20th ıt was 1/6th. But it is not necessary to go 
so far af that "The award under the partition is dated the 
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* 16th July, 1085 which was a long after the mortgage which 
was on the 13th October, 1928 It may have been that the 
whole interest of the mortgagors was 1/20th in the undivided 
estate in. 1923 and it may be that by some family incidents or 
otherwise their share increased to 1/5th in 1085. p But all that 
evidence i not there, and it will not be to base any 
finding on those circumstances of possibilities? unproved It 
must also be recorded here that this point was hever canvassed 
before the trial judge. It is not a pure question of law but a 
mixed question of fact and law and unless the appellant 
brought the relevant facts of the actual share or Interest of the 
mortgagors on record or put them in issue before trial he 
cannot be allowed to do so in appeal. 


It is well-settled today on the authorities that mortgage of 
an undivided share will fasten upon the entire divided share 
on partition. The leading decision on this point is that of the 
privy Gouncil in Mohamad Afzal Khan Vs Abdul Rahman and 

rs (1) It 18 an authority for the proposition that, where 
one of two or more cosharers mortgages his undivided share 
in some of the properties held jointly, the mortgages takes the 
secunty subject to the right of the other co-sharers to enforce 
a partition and thereby to convert what was an undivided share 
of the whole into a defined portion held in severalty If the 
mortgage, therefore, is followed by a partition and the mort- 
gaged properties are “allowed to a co-sharer or co-sharers other 
than the mortgagor, they take the allotted properties, in the 
absence of fraud, free from the mortgage, and the mortgagee 
can proceed only against the properties allotted to the moit- 
gegor in substitution for his undivided share, 


Mr Roy Chowdhury, learned counsel for the appellants 
has drawn our attention to a Lahore decision on the point in 
on the point in Amar Singh Vs. Bhagwan Das & O15 (2), 
where Teh Chand J at P 772 observed as follows — 


“The proposition of law is firmly established” that a 
mortgage of an undivided share which undér a partition 
has been allotted to another cosharer cannot, in the 
absence of fraud, be enforced by the mortgagee against 
the share originally mortgaged, the mortgagee's sole remedy 
being to proceed against the share which has been 
allotted to his mortgagor ın lieu of the share mortgaged. 


(Uu LA AM. i 
[1933] AIR. Lab 771. 
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In such a case ‘the pledge assumes a new form' and th? 
security is shifted, as a result of the partition, from the 
undivided share of the mortgagor on to the property 
which has failed to his share The leading case on the 
el Byjnath Lal Vs Ramoodeen Chowdhury(1), 
where \heir Lordshios of the Privy ‘Council held that 
the morigagees of the undivided share of one co-sharer, 
who has ‘ho privity of contract with the other co-sharers, 
would have no recourse against the lands allotted to such 
co-sharers, but must pursue thelr remedy against the lands 
allotted to the mortgagor, and, as against him, would 
have a charge on the whole of such lands” 


For these reasons, we think that the respondents conten- 
tion cannot succeed and that the mortgage in this case was, 
both on the facts and in law, in respect of the whole of the 
undivided share which the mortgagors had and which is now 
represented by the entire premises No. 81/2, Lower Circular 
Road, Calcutta 


The last pomt urged on behalf of the respondents was 
that we should apply the Bengal Money Lenders Act to grant 
relief In this case. The plainy, of course, does not plead either 
in favour of or agamst the Bengal Money Lenders Act The 
wntten statement of thé fint two respondents, however in 
paragraph 13 claims relief under the Bengal Money Lenderi 
Act No specific issue on the Bengal Money Lenders Act was 
raised before the learned trial Judge. Fortunately; however, 
some facts about this loan appear from the evidence of Kumar 
Kartick Churn Mullick. In answer to Q. 61 has evidence 
clearly ıs that he advanced this money "only to help them in 
their business" ‘There was no further cross-examination to 
contradict this statement. That being so, this loan is clearly 
a commercial loan, outside the operation of the Bengal Money 
Lenders Act In fact, even subsequently this witness, for 
instance, in answer to Q 68 and 72 and ieferred to the fact 
that the mortgagors had suffered loss in their business and 
were therefore not in a position to liquidate their debt What 
ap , therefore, in the evidence of Kumar Kartick Chum 
Mic is that this loan was given to the mortgagors only to 
hdp them in their business and that the delay in paying the 
debt was mostly due to the loss suffered by the mortgagors in 
their business All this is uncontradicted by any evidence to 
the contrary It is, therefore, not possible for us to hold on 
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Chil * these maternals in this court of Appeal that this 1s a Joan to 
1859 which the Bengal Money Lenders Act Applies 


Moll k anr For these reasons, we allow this appeal and set aside the 
Vi ; 
Midas obi Judgment of the learned trial Judge We make a, decree for a 


Dutt k ors declaration that the said premises No 81/2, LOwer Circular 
— Road, Calcutta, be charged with the repayment of the plain- e 
Mukha, J ‘HPs claim of Rs 44,925/- and costs herem.® There will be ' 
— also a deace in Form 5A of Appendix D of the First Schedule 
to the Code of Civil Procedure This declaration and the 
decree in Form 6A will be as against all the defendants ın the 

suit 


Mr Roy Chowdhury, léarned Counsel for the appellants, 
has said that having regard to the fact that the rule of 
Damduput gives him double the principal and having regard 
to the fact that interest has been claimed for a long number 
of years, his clients as Executors would willingly give up any 
further claim for interest on judgment and decree That fact 
may be recorded, so that the judgment and th& decree should 
be drawn up without allowing, for any interest. on such judg- 
ment and decree. The appellants will get the costs in this 
appeal as well as the costs before the trial Judge from the 
appearing respondents In respect of the defendants Nos 3 . 
to 7, there will be no order for costs against them in this 
appeal except that they will pay the costs of the ae 
incurred at the trial. court: cs ^ 


H. K. Bose, J.—I agree 
Messrs, R. K. Dey & Co, Solicitors for the Appellants. 
Mr S. C, Auddy: Solicitor for the Respondents 


Appeal allowed 
R.N C. 
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Before the Hon'ble Mr, Justice D, N Siniin 


\ ASIT ROY & Ori 
Vs. 
THE MUNJCIPAL COMMISSIONERS OF BHATPARA 
& Ors. 


Bengal Manicipal Act, 1933 (Bengal Act. XP of 1932), Sectron 41—Rales for 
The Blection of Commissioners of Municrpaliites under the Bengal 
Municipal Ad, 1932, ander'Notification No | 4065M dated September, 7, 
1934, Rule 3 end Form A—Elexioial soils nol containing the prescribed 
perticialdrs of the voters—Identity of the voters impossible to be esnab 
Ushed theraby—Election held on the basis of such cloctoral rolls, if wid 

' » H ey S Se voy ' 

The necewlty for having the electéral rolls and for prescnbing that 
certain particulars must be grren,' is that the‘voters may be properly identi- 
Bed It is not ble to do so without the necessary particu When 
lt m not poenble to establuh the identity of the voters, the candidates 
cannot'arrange'íor xeelmg the m of thelr consütuences As such 
the electoral 1olls are not prepared’ hccording. to the law, and the election 


beld on the basis of euch electoral rolls w not a proper election, and k 
Nol à t 


"n NI bu i 
Amulya Raten Karmakar & or vi Commussioncis ef Banrhet. Muni 

ap lity & ors (1) followed’ E ' 

nm ” d oN t 4t 
È Bengal Municipal Act, 1939, Section 23(5)—" Joint family", meaning 
o d 
For the purpose of Section 33(5) of the Bengal Munci ] Act, 1932, 
fruly, there must'be the unit of a " fa " based on 1p, that b to 
say, thme must be a common ancestor' at some point of time : This auto- 


matically excludes the conception of a t farmly conusting of 
of different religious Secondly, y five in 


persuagons 
commensahty T y, ibe ho! must be recorded as' belonging to 
such fann]y jointly as a umt, and the Tates and taxes must be paid as 
such — If' these conditions are saturfied, the Provisions of Section 
28(5) of the, Act will be attracted. It 1s not ementrally necessary to m- 
troduce into the question the personal law of the ratepayer It would be 
Fufcent if there 1s a family which lives together, and is recorded m the 
re@ords of the Municipality as one unit paying one unit of tax Under 


therefore, there must be jomt ownership, that is to , the person to 
whom the provigons relate must have title to the holding 


The material facts will appear from the judgment: 


Nirmal Chandra Sen, Syamapada Choudhury for the 
Petitioners 
Ram Mohan Bhatteryi, Satlendra Bhusin Bakshi for 
1 to 4 and 
J. Mayumdar, Somendra Chanda Bose for 5 to 8 
—Opposite Parties, 
*Cayl Rule No 360 of 1959 : 
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The Judgement of the Court was as follows- — 


D. N. Sinha, J.—This is an application by certain rate- 
payers and recorded voters and candidates in the general electior 
of the Bhatpara Municipality, in which the Genéral election 
was fixed to be held on March 22, 1959 On the 10th Febru- 
ary, 1959 On the 10th February, 1960, this application was 
made and a Rule was issued calling upon the respondents to 
show cause why the electoral rolls should not be properly pre- 
pared and why the general election of the Commissioners should 
not be stayed The holding of the election itself was not stayed 
but there has been a stay of the publication of the names of 
the successful candidates. In other words, the election is not 
complete The position bere is practically identical with that 
which existed in the case of Amuba Ratan Karmakar vc. 
The Commissioner of Basirhat Municipality and others(1) 
In the present case, the prelminary electoral roll was 
published on October 17, 1958 The Electoral rolls have 
been prepared in this case with the same defects and deficiencies 
as in the case of the the Basirhat Municipality. The omissions 
have been stated in paragraph 8 of the petition. As stated there, 
the electoral rolls have omitted-page 7 generally to state the 
father's or husband's name of the voter as required to be entered 
ín column 4. The particular age of the voter was not given, 
but generally ít is described as ‘21 years or more" in column 
5 In columm 6, no specific period of residence is mentioned, 
except a statement ‘one year or more.’ The addresses of tho 
voters are not given except in such general manner as "P O 
Jagatdal’ and similar other entries which did not specify the 
address of the voters Many names of dead persons were in- 
cluded and many names have been duplicated. Apart from the 
defects which I have mentioned in the case of the BasirMat 
Municipality and which have been repéated in the electoral rolls 
here, there is a peculiar defect which was not notced in the 
earlier case In certain instances, several persons of both sexes 
and belonging to different religious. communities have been 
described as member of one ‘Joint family’ Thus, in a joint 
family’, we find both Mahamadans and Hindus, and the 
electoral rolls have proceeded on the footing that it 1s le 
to describe them as members of a ‘joint family’ for purposes 
of sub-section 6 of section 29 of the Bengal Municipal Act, 
1982 I might mention here that after this rule was taken out 
an election was held, although the results have not yet been 
published and those who have been elected have been made 

` . 


G) (1959) 68 CWN. 641; AIR Cal 948 
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parties and served with a copy of the Rule. These elected* Chil 
persons have not appeared before me to contest thus application 1959 
Al parties appearing before me have been compelled to concede e 
that the postion in the present case is no better then that An Worten d 
described in he Basirhat Municipality case As I have send, The Municipal - 
the electoral rolls in the present case are equally bad, jt not Bhatpara k od 

e worse than what we found in the Basirhat Municipality case = 
As I have potfited out in my judgment in the Bastrhat Muni- D. N Staba; J 
xipzlty case Amulya Ruian’s case(l) the necessity for havin 
the electoral rolls and prescribing that certain partè 
colars must be given, s that the voters may be pro- 
perly identified If .adenuty can be established without 
such paruculars, that is another matter As I have pointed 
out, however,’ ıt 1s not possible to do so without the 
necessary particulars In the Mumcipality, two persons may 
bear the same name or live in the same area Without 
Stating as to whether he is young or old or what his fether's 
name or her husband's name is, it i& impossible to establish 
identity As I have also pointed out, ıt is necessary to establish 
the identity bf the voter for many reasons Without such 
idenuty being established no objection can be filed and even 
at the election no challenge can be thrown When it is not 
poss ble to establish the identity of the voter, the candidates 
cannot arrange for seeking the support of their constituencies 
"There is no sense in drawing up electoral rolls in this fashion 
In th» case, as I have stated above, there is an additional 
Teature, namely, that members of all kinds of religious per- 
suasions, particularly, Hindus and Muslims have been described 
and entered into the rolls as being members of one 'jo'nt 
family’. This brings me to the interpretation of the word ‘joint 
family’ in sub-section 6 of section 28 o£ the Bengal Municipal 
act In particulars we have to consider clause (1) of sub-section 
b ‘which runs as follows: — 


‘Every member of the joint family who is at the time of 
the preparation of the electoral roll and has been for a pericd 
of not less than twelve months immediately preceding such 
election resident within the limits of the municipality, if he is 
qualified under clauses (t) and (11) of subsection (2) shall be 
entitled to vote xf such jownt family has dunng the finanaal 
yeall immediately preceding the year in which the election 1s 
held, paid (for such financial year) any sum im respect of the 
municipal rates specified’ in clauses (2), (b) and (c) or (d) of 
sub-section (1) of section 128 (or m respect of the conslidated 
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- fate under the provisions of the Calcutta Municipal Act, 1923 


as extended to the Municipality of Howrah) or has during the 
sa d financial year, been assessed to Income tar '. 


What had happened was that in the year 1939, doubts 
having arisen as to the interpretion of this expression, Govern- 
ment was approached for clarification By his letter dated 9th 
January, 1938, Sr: G S Dutta the then Secretary fo the Govern- 
ment of Bengal, wrote.a letter to the Commissioner, Presidency 
Divinon, a copy whereof is annexure ‘G?’ to the affidavit in 
reply affirmed by Sri Ashit Roy dated the 9th March 1959 In 
that letter, Sri Dutta gave a certain interpretation in which he 
seems to have been of the opinion that in order to come within 
the mischief of sub-section 5(1) of section 23 ' the joint undivided 
fam‘ly’ should pay a certain amount of cess or tax which would’ 
indicate that it must have some title to the property Accord, 
ing to him a ‘joint family’ could only referee to Hindus 
governed by the Mitakshara school, and excluded Hindu 
families governed by the Dayashaga School of Hindu Law or 
that of persons belonging to a Muhammedan joint family, who, 
though living in a joint family may have to present interest in 
the joint family property Later on, a second opinion seems 
to have been given by Sri S. M Mursed, joint Secretary to the 
Gcvernment of West Bengal, on 18th February, 1054, a copy 
whereof is annexure ‘B’ to the petition. According to Mr 
Murshed the expression ‘joint family’ as used in the Bengal 
Municipal act need not necessarily refer to a joint family as 
understood by Hindu law, but meant persons living together 
icutlv, with their wives, sons; son's wives and unmarried 
daughters and may in appropriate cases include adult grand sons, 
their wives, adult grand-daughtors etc. If this view is correct, 
then of course even Hindus and Mahamedans living together 
jo.ntlv would become members of ‘joint family’, within the 
meaning of the expression as used in sub-section 5 the section 
23 


In my opinion, both these interpretations are incorrect 
So far as Mr Mursbed’s interpretation 1s concerned, it must 
be rejected at once, and all the parties before me agree that it 
would be impossible to accept such an interpretation e 
wards ‘joint reply’ have not been defined in the Act In Sub 
section 4 of section 23, it has been stated that a company. 
body corporate, firms or other association of individuals as such 
shall not be entitled to vote in'its own name at an election, 
but may obtain the registration of the name of one of its 
member who will be entitled to vote. Coming now to section 
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51), :t will be seen that it speaks ofa “joint family’ It does 


` not speak of a ‘joint ‘undivided family" the expression used by 


Sn Dutt We’ start with the proposition, “therefore, that there 
must be a family. There can be no doubt that this indicates 
that there must be kinship, that is to say, there must a common 


of two different religious persuasions from coming within tbe 
meaning of the expression ‘joint family’ 


The concept of a ‘joint family’ as holding joint family 
property, is a peculiar concept of Hindu law and under 
Mohammedan Law there cannot be, strictly speaking a jomt 
family as such, or a joint family which is:capable of holding 
property vide Mohammad Akaram Sah vs Anarbi Choudhra- 
nani(l) Although however, ‘strictly speaking, there cannot 
be a Mohamedan joint family or joint family property 
amongst muslims, there is nothing to prevent Mohamedans 
belonging to one cofnmon ancestor, living in commensality 
Jn such a cse, the property may stand in joint name 
the individual units holding the property as tenants in 
common. We find, therefore that strictly speaking 'joint 
family’ which js a joint family i in every sense and capable of 
holding joint family property, is confined to the case of a 
Hindu Government by the Mitakshara School of Law Under 
the Dayabhaga School of Hindu law, there can be a joint family 
but the incidences are different, and while the father is living 
the sums have no interest in the property. On the otherhand, 
it has been held by the Judicial Committee that the word 

“joint family" has a wider significance than a _Coparcenary, and 
even females, who cannot be called coparceners are included 
within that expression Bearmg these things in mind, the 
question is whether, we should give 2 wider meaning to the 
words ‘joint family’ in the aforesaid provision of law, or a 
narrow restricted meaning It will be observed that such a 
joint family must have a holding within the municipal area, 
and must pay municipal rates specified in clauses, a, b, c and d 
of sub-section 1 of section 23 There must also be a residential 
qualification There is also an alternative at the end of the 
su on If a joint family has during the financial year been 
i to income tax, then also this provision will apply, 

Under the Indian Income Act the only joint family that come 
within the expression used 

Within the expression used, would,be a Hindu undivided 
family more familiarly known as HUF. This indicates a re 
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“ference to a Hindu undivided family and cannot possibly refer 

to a Mahomedan foint family which is not a unit for the pur- 
pose of taxation under the Indian Income Tax Act The strict 
interpretetion would be to hold that the word joint family in 
section (1) includes only members of a Hindu undivided family 
governed by the Mitakshara School of Hindu law. It 1s, how- 
ever, possible to enlarge this view to a certain extent going as 
far as 3rd Dutt or Mr. Murshed went, ın their fespective inter- 
pretanons, although my interpretation is nearer to that of Sri 
Dutt than that of Mr. Murshed According to me, the words 
*jont family" firstly there should be a kinship or in other 
words there should be a common ancestor at some point of 
tume This automatically excludes the conception of a joint 
family consisting of persons of different religious persuasions 
The family must, however be joint, that is to say, there must be 
commensality Where we have tbe case of Hindu Mitakshara 
family, there 1s to difficulty, because all the, provisions can be 
strictly apphed, including that under the Indian Income Tax 
Act I do not see, however, any reason for exclusing Hindus of 
a Dayabhaga School, because even in such cases if 1s possible to 
have a ‘joint family’ It is clear that this joint family must 
have proprietory interest in a holding which pays Municipal 
tates Under Section 182 of the act, only owners are liable to 
pay the rates and therefore there must be joint ownership that 
is to say, the persons to whom the provisions relates must have 
utle to a holding. 


The next question is whether the words should be confined 
to the case where a joint family exist according to the personal 
law of the rate payer and where property can be held by the 
joint family as such As I have said a strict interpretation in 
this behalf would exclude every other person except members 
of a Hindu Mitakshara family. I do not think that it was 
intended to confine the use of this expression only to that class 
of persons who belong to the Mitakshara School of Hindu law. 
This being a Bengal act, it is difficult to conceive that 
it catered for a class of persons not generally to be found 
in Bengal, and left out those who constitute the bulk of its 
population. In my opinion, it certainly applied to Hindus 
governed by the Dayabhaga School of Hindu law, and offight 
even apply to Mohamedans but subject to certain qualifcatfons 
Firstly there must be the unit of a family, namely kinship 
In other words there must be a common ancestor, such a family 
must live in commensality and the property must be recorded 
jointly as an unit, and rates and taxes must be paid gs such 
If these conditions are satisfied, the provisions of shib-section 6 
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of section 23 will be attacted and I do not need to give an Gavi 

interpretation in any stricter term In other words, rt is not 1968 

asentally necessary to introduce Into the question the per- ee ar e 

sonal law of the rate prayer It would be sufficient if there RT x 

is family which Ives together and js recorded in the records The Municipal 

of the Municipality as an unit paying one unit of tax Bmnem t of 

‘Taken from this point of view, the entires in the electoral 

rolls are patently erroneous As T have stated, Hindus and 

Mohamedans have been lumped together as one unit and des- 

scribed as a joint family. 


D N Sinha, J 


Mr Mazumdar, appearing op behalf of the respondents. 
has explained that thus error and based on Mr. Murshed's 
interpretation but he did not himself attempt to support it 

The result is that in this case, as in the Basirhat 
Municipality's case, the electoral rolls have not been correctly 
prepared and these are not electoral rolls prepared in accord- 
ance with law and in the eye of the law are no electoral rolls 
at all It is the duty of the registering authority to draw up 
proper electoral rolls before holding a general election. This 
they have as yet failed to do. ‘It is necessary, therefore, that 
a writ should be issued compelling them to do so. The pro 
per way in which these eledtoral rolls should be drawn un 
has been indicated by me in Amulya Ratan Karmakar's case(1) 
(Supra) which need not be repeated here. In this case, since 
the election has taken place, the proper order will be that 
the Rule is made absolute and writ in the nature of certiorari 
be issued quashing the clectoral.rolls which have been pub- 
lished and 2 writ in the nature of mandamus directing the 
Tespondents not to be effect to the same and also as appro- 
priate writ for setting aside the election that has been held 
orf the strength of the electoral rolls and also a writ in the 
nature of Mandamus directing the respondents not be publish 
the names of the candidates who stood for and were elected 
in the last election on the strength of the defective electoral 
rolls The respondents Municipality will now proceed to 
have appropriate electoral rolls drawn up in conformity with 
the law and also to take further steps for election of Com- 
nusgoners of the Municipality in accordance with law 

will be no order as to cost 

Interim order tf any is vacated. 

The electoral rolls which have been exhibited may be 
kept on the record. 

Rule made absolute 
NCS.* o 
Q) (18'8) 68 CWN D, AIR Cal 348 
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Cat the inden tnt Tasas come of The ence, 


Hald—that’ Sechon non 1106) at the’ Indian Finance Act detracted the 
amount of Excess Profi refunded under Secuon 98 of the United 
Kinplom rumes Act, 1941 as. Income, for the purpose: or the Indaan ope 
Tox Act ", R t 

Held farber dat saci mome all be ented as snes,‘ È 
F year En noe " 

ue NO 11(14) of the Fmance Aq, 1946 was also 
appheable to subsequent amcwment year 1040-47 ; 


"The; material facts will appear from thé judgment 


S Mitra (Dipak ‘Dutta Choudhury and BN Ghosh nud 
v him) for the Appellant 
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The Jodgnen: o the Court was as follows 


Hidayatullah, J.—Messrs . McGregor & Balfour Led 
Calcutta (hereinafter called the company), 1s à company incor- 
porated in the United’ Kingdom Its head office’ also there 
It, however, does busnes ın India also In some of the previous 
years, the company was required to pay excess profits tax both 
in England and in India When ıt did so, ıt obtained deduc- 
tion of the amounts from its profits and gains for purposes of 
the Income-tax Act, under section RA of the Indian 
Profits Tax Act. | 


In the assessment year’1947-1948 which corresponded to the 


* Gvil A No: 965 of 1050 agams the Judgment and Order of 
the Calcutta Court, dated 96th August 1954, in Income Tex Refer- 
ence No 107 of 1982 s 
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accounting year of the company ending on October 31, 1946, 
it Obtained a repayment of Ra, 2,31,009 out of the excess proe 
fits tax in England „This, was under section.28(1) of 4 & b, 
Geo YI, Ch, 30 - ‘For, purposes, of the levy of the Indian 
income-tax,"this.sum was included in the taxable, profits of the 


company by.,fhe Income-tax, Offcer He, purported to act 


* under section 11(14) of the Indian Finance Act, 1946 (hereinafter 


called the Act) The income of the company tn India was held 
to be Rs 6,94,937 (including the sum of Rs. 2,831,009) while 


the income outside the taxable territory; was held, to, be 


"section 4A (c) (b) of the Indian Income-tax Act?" ,,, 


! 


) Rs 4,29,620 Applying section 4A (c) (b) of the Indian Income- 


tax Act, the Income-tax Officer assessed the company on its 
total world, weome . . i, i2 s La n) i 
ST 04095 0a» gH 
The appeals of the company made successively to the 
Appellate Assistant Commissioner and the Income-tax Appellate 


. Trbunal were dismissed -The Tribunal, however, referred the 


following questions of law to the: High Court at Calcutta 


ode seguon 68 of the Indian DX DUM es 


T3. bas 


"0 Whether on the above. facts d circumstances of 
this case the Tribunal was right in holding that the sum of 
Rs 2,3L009 was income of the assessee during the assessment 
year under consideration and was liable to be assessed under the 
Indian Incometax Nar and , j 


(2) It 30, slates this amount could not be taken into 

consideration for determining the residence of the assessee under 
E act xg is ’ E 

This reference was heard by Chakravartti, C.J. and Lahir: 
J, who by the.r judgment dated'August 26, 1954, answered the 
fist question in the affirmative and the second in the negative 
They, however, granted a certificate under section 66A. of the 
Indian Incometax Act, read witli article 185 of the Consti- 
tution to appeal to this court. No Appeal has been filed on 
behalf of the Department, and the second of.the.two question 
must be taken to be finally settled in this case. 


toot Vitus 5I (ao at ¢ 
The contentions of the company in this appeal, thus, con- 
only the first question, and they are two: It was said 
firstly that section 11(14) of the Finance Act could not be made 
applicable to the assessment year 1947-48, because the. provision 
was not incorporated, in the Indian, Income-tax Act or repeated 
in the subsequent Finance Acts. ey ee 


t ôe ee a oe ee DFe 


S 
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ly pressed before 'us, and beyond mentioning it, Mr. Mitra for 
the company did not-choose to ‘elaborate it. We ‘think that 
Mr. Mitra has been quite correct in not pursing the matter. 
The section framed as it is, does apply to subsequent assessment 
years just as it did to the assessment for -1946-1947, and pr'ma 


” facie, ıt was not cessary to follow one of the two courses detailed 


above. Since the pcint was not preised. before u$, we need not 


* give our reasons here. 


It was sud nextly that the High Court was in error in 
construing section 11(14) of the Finance Act as a provision 
which created a liabil'tv proprio vigore, 2s if it was a charging 
section. It was contended that the repayment was not within 
the taxable territory, and in view of the answer to the second 
question as to the applicability of sectlon 4A (c) (b), there could . 
be no-tax upon it On behalf of the Department it was 
argued that the sub-section created a charge by itself and the 
fiction therein created being sufficient and clear, it was not 
necessary to cons.der where the incomearose. ° 


Section 11(14) of the Finance Act reads as follow: 


` “Where under the provisions of sub-section (2) of section 
2 of the Excess Profits Tax Act, 1940 (XV of 1940), excess 
profits tax payable under the law in force in the United King- 
dom has been deducted ‘n computing for the purposes of income- 
tax and supertex the- profits and gains of any busines, the 
amount of any repayment under sub-section (1) of section 28 
of the Finance \Act,. 1941 (4.& 5,.Geo. VI, c 30), as amended 
by section 87 of the Finance Act 1942 (6 & 6, Geo VI, c 21) 
im respect of those profits, shall be deemed to be income for 
the purposes of the Indian Income-tax and super-tax Act, ] 
and shall, forthe purpzse of assessment to income tax andsuper- 
tax, be treated :as! income of the previous year during which 
the repayment 15 made” 
5 £ b- Ft - 
This section may ybe compared with rule 40) of the Rulc 
which áre'applicable to Cases: I and II of Schedule D of the 
Income Tax Act, 1918 6 & D. Geo. V, c. 40): 


i ) i 


“ Where any person has ili excess i profits duty, à the amount 
1 sia shall/be allowed es a'deduction in'computing the pro- 
fits or ga'ns cf the year which included the end of the account- 
mg pericd in respect of which the excess profits dugy Has been 
paid, but where any person has received repayment of any 
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amount previously paid by him: by.way- of excess: profits dutie 
the amount repaid shall be treated as profit for the year in 
which the repayment is received.” — 5 tus 
rete d, eM uan pg tee " 
The English rule above quoted deals first with the deduction 
. of the amount paid as excess profits duty from the profits o 
“gains of the year which includes the end of the accounting 
period ın respect of which the excess profits duty has been pari 
—a matter dealt with in section,.12(2) of the Indian excess 
Profits ‘Tax Act, and, next with the zssessability to tax of the 
amount repaid from the excess profits duty, previously charged 
—a matter dealt with in sub-ections (IT) aand (14) of section 
MoE the Finance Arn AD mes 


The object and purpose of the legislation in each case 15 
the sme, and though,the two provisions are not i1psssima verba, 
they are substantially in the ame, words and, also in pari 
malena. The, concluding, words,,of the English rule "the 
amount repaid shall be treated, as. profits of -the year in which 
their repayment, 1s received ",, and’ which have been interpreted 
by English courts, may specially be compared with the conclud- 
ing words of sub-section (14) of section II of the: Finance Act 
which runs: vor "à d à 
207! jq 4e qa 

“any repayment , .,. ...,. shall, for the purpcses-cf 
assessment to income-tax-and. super-tax, be treated as the income 
cf the prenons year during which the repayment is made.” 

nura r 

^ There ‘can be no doubt that the intention underlying the 
two -provisions .is the ame, and the. language is substantially 
zmilr. e, . eto " ‘ 
* Now, “the English rule was, — by the English 
courts to, create a liability frrespective of considerations arising 
from the general provisions of the. income-tax law In Eglinton 
Silica Brick Co Ltd v ‘Marnan(1), the assessee company which 
had gone into,voluntary liquidation in 1904,was carned on bi 
the liquidator-till 1921 when the business was sold to another 
company. which took.it, over on, October 6, 1021, and the 
business: off the, appellant company, then ceased. The income- 
taxTassessmentfor, the, year 1921-22, was apportioned between 
ithe two companies, and inasmuch as the assessee company, had 
suffered a loss, it,,was-reduced tonil in, its case The assessee 
Seay then, recerved, ome and, pu in 1062 after it had 


Hu t 


p pr C ul: 


Hidayatullah J 


Hidayatullah, J 


. THE CALCUTTA LAW Y JOURNAL [1960 
. > ' Ve 
ceased to carry on business as repayménts' of excess profits duty, 
and this income was assessed under Rule 4(1) above mention. 
‘The question v was whether this was right. 
The case was considered by the Lords of the First Division, 
and they gave their’ opinion against the assesses firm. The 
Lord President (Clyde) with’ whom Lords Skerrington! Cullen 
and’ Sands agreed (lord Sands dubitans) explained the two 
parts of the rule as follows: 
m - - 
“The principle is obvious It is that if à taxoaver hs 
made profits assessable (directly, ‘or “indirectly through the 
operation of the three years’ average) tō income-tax, and the 
Revenue takes a share of those profits in the name of excess 
profits duty, tt 15 only fair that the profits actually assessed to 
income-tax should "suffer some Corresponding deduction’... " 
The problem'wh’ch arose in the Case of repayment of excess 
profits duty was different Nobody knew or could know how 
soon, ór' how late, repayment "might fall to be made;’ ror 
whether the business whose profits ‘were’ assessed to excess profits 
duty would be in the same hands when repayment (if any)" come 
to be made By that tire the business might have ce^sed ! 
be in 'éxistence Repayment m'ght therefore have’ to be made 
to a person who was' not carrying on the original business 
The orginal’ trader might ‘have given up bus'ness, died, and 
an executor might have come in his place. The solution pre 
vided for all these' cases 1s that conta'ned in the second part of 
the parsgraph, according fo which the amount! repaid to anv 
person is to be ‘treated as profit for the year in which the 
repayment is received ” It ıs obvious that the amount of the 
former trading profits go repaid’ could not actually be tradfne 
profits for such year None the less, the amount repa'd is to be 
treated as if it were that which In fact—it'is not, and cánnor 
be The amount repaid consists’ ‘of trading profits which 
reach the taxpayer out of their ‘proper ume “However belated 
his fru’tion of them, they’ have hot lost their original character 
as trading | profits “In my opinion,' this is what explains the 
position ‘of paragraph (I)'of rule 4 as part of the Rules under 
Cáses [ and II ‘of Schedule D, which sre concerned witl the 
profits of tradés and vócations. ` "That soie artificial tule should 
be formulated was in" the’ circumstances inevitiable, and the 
highly art ficlal character ‘of the rile adópted- is shown: By tlie 
words in which it is expressed—"' the amount repaid shall be 
treated as profit for the year in which thé’ repayment is re- 
ce'ved’ In short the amount,repaid is deemed to be something 
thet itis not, and could not in the actual circumstances possibly 
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might be expected; 1f regard be had to the subject-matter. For, 
as has been seen, the excess profits duty was itself a part of the 
, trading profits computed by methods familiar under the Income 
"Tax Act. It was not merely a part of something which entered 
` into the computation of profit; it was actual computed profit 
And, but for the d.sparity, between the ‘accounting period ' 
and the three year’ average, |t would have been directly 
assessable to income-tax.” ' 


A similar view taken in the Court of Appeal by Lord 
Hanworth, M. Ry Scrutton, L J. and Romer, J. (Scrutton, 
L, J. dubitans) in A & W. Nesbitt Ltd. v. Mutchell(]). There 
too, the assessee company after suffering losses in the accounting 
period May 1 to November 25, 1920, went into liquidation and 


~ ceased to trade On April 22, 1924, the repayment of excess 


H 


MI 
. 


profits duty took place, and this was assessed to income-tax. 
"Thé Master of ghe Rolls described the amount received as re- 
payment iñ these Words: 

BN “But i in respect Of what is that payment made? It is not 
alegi; it is not a sum which has fallen from the skies; It is 


° a mini which is repaid because there was too large a sum paid 


by. the company to the revenud authorities over the whole 
period during which Excess Profits Duty was paid, and that 
sum means and is intended to represent a repayment of a sum 
wich, wes paid by Mem. in repect os thecduty charged. upon 
the excess profits of their trading. 

* It comes back, therefore, not having lost its character but 
being still the repayment of a sum—too much, it is true,—but 
a sam taken out of the profits which were made by the com 
pany in the course of its trading, profits which at the time they 
were made were subject to income-tax and subject to excess 
profits duty, and that is the’ character of the repayment that has 
Been made" ' > 


_ Resting with-the rule, the Master of Rolls observed: 


- "lI have pointed oùt, this is case where the company has 
!tece'ved payment of ari amount previously paid by way of excess 
profits dütv and having that characteristic attaching to it; and 
we are told by the statute that when such a sum is repaid it is 
to be treated as a profit for thé jéaf in“wh'th ‘the repayment 


(1) (1996) 11 Tax Cas 901-8 © 
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is received. It is said it may be treated as 2 profit, but it ought 
not to be treated as-an ‘assessable profit. The answer, to my 
mind, is that it ig paid back net by way of a sum which has 
no origin or ancestry; it is sum which represents a repayment o£. - 
the amount previously pald by that company in the form of 


~“ excess profits duty upon their trading If it is to have that 


character and is to be treated as such a profit, although it bea’: 
repayment of sunis paid in respect of profits, it is to be treated 
as à profit for the year in which the repayment ıs received. 
The word ‘treated’ indicated that itis! to be deemed to be 
something which is fact it is not, or whether it is so or not it 
is to be treated as a profit, and therefore it is, to my mind 
impossible to discuss the question of whether or not difficulties 
may ar'se or whether it may be'criticised as financially not quite 
sound that it'should be treated in thls methcd in that particular 
year;'but wé are told by ‘the statute that it is to be treated 
asa Profit for the” year in which the repayment is rece:ved." 


‘In a eae lilio on facts as the opes cited above 
Kirke's Trustees v. Commissioners ‘of Inland Revenue(1), 
the House of Lords (Viscount Cave, L C., Lord Atkinson, Lord 
Shaw of Dunfermline, Lord Summer and Lord Corson) placed. 
the same construction upon- the latter part cf rule 4(1) The - 
following ‘passage’ in ‘the ‘speech of Lord Sumner, explaining ° 
‘the ‘extent of the fictinn in the. latter po ‘98 the rule is 
fiume instructive: hee 

ipee : whet 

~t“ The ‘express mandatory terms of the | sentence show, in 
carefully chosen language, that he is to submit to something by 
reason of h's having previously enjoyed this advantage in the 
shape'of- repayment of an ‘amount’ previously paid-by way of ` 
-excess profits duty : Something which is not a profit, but iseonly 
“a money ‘repayment, something which may; not result in a 
“profit, because although trading goes on there is'so great a loss 


‘on the year that this repzyment does.not make up.the deficit, 


something which*may not be trading profit, because trading 
has ceased altogether, nevertheless is to be treated as profit 
and as profit for the year ‘Treated’ is a fresh word free legal 
technically It is the widest word that could be chosen, The 
Legislature avoided saying ‘shall be assessed as ‘or’ sWall be 
brought into the computation of profit and loss’, and simply 
says-that something which is not profit but mere payment shall 
be treated as profit, which it may or. may not be, and as profit 
(1) (1926) 11 Tax Cas. 329-532 . 


rul 
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for the year. I think, therefore, that the word * ‘treated’ is an 
TEL NON TO ARN E Clari n IEEE 


mm 


See also in this connection -olive and  Parington Lid, v. 
Rose(1). 


These cases Were relied on by Chekravartti, C Į , and Lah'ri, 


J, in the judgment u^der appeal, and the learned Judges point- 


ed cut that the addition of the words "for the purposes of 
assessment to income-t"x and suoer-Gx " rather strengthen the 
reasoning in its appl'cation to the words of the Indian statute. 
We agree with this statement It is to be noticed that the sub- 
section creates two fictions By the first gction it makes the 
amount cf any repayment "inccme" fer the purposes of the 
Indian Income-tax Act, and goes on to say that that “income” 
shall be “treated” for purposes of assessment to income- 
tax and. super-tax, as the Income of the previous year. 


Mr. Mitra for the company contends that no doubt the 
amount may be treated as “income” for the purposes of the 
Indian Income-tax Act, but the Department is still under a 
duty to prove that the company is liable to tax at all. Accord- 
ing to him, this will have to be treated as income received out- 
side the taxable territcry, because if the fiction contemplated its 
being treated as " w'thin the taxable territory” it would have 
uii Qd In our opinion, this submission cannot be 


That this would have been taxable Income but for the pro- 
visions of section 12(2) of the Excem Profits Tax Act, goes 
without saying The income character of the receipt Is restored 
by the fiction, and it is to be brought under assessment without 
any further proof than this that it has been received as repay- 
ment of the United Kingdom tax, in respect of which a deduc- 
tion was made in the earlier years. The distinction between 
incomes within and without taxable territor'es is made un- 
necessary by demanding that this amount by way of repayment 
shall be brought to tax and “treated” as income within the 
previous year. The effect this is that the sub-section charges 
the said amount with a lability to tax by its own force or, 
borrow the words of Lord Summer, is apt to “impose a 
charge."* , i 


() (999) 14 Tax Cas 701. ^. 
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cwm * In our opinion, the amount recerved as repayment of excess 
395. ts tax must be deemed to be "income" for the purposes 

MeGregor d of the Indian Incometax Act and for assessment it must be 


treated as income of the previous year. The answer to question 
Comm. of I. 'T., No. 1 given by the Calcutta High Court was thus correct. 
"West Bengal 
Hidsyatullah, J 


The appeal fails, and is dismissed with cdi. 
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Before The Hon'ble My Justice Syed Jafar Imam, 
The Hon'ble Mr, Justice S. K. Das and 
The Hon'ble Mr Justice Kapur. 


SETHE BADRI PRASAD & Ors, 
Vs. 
SETHE SAGAR MULL & Ors* 


Suit. imstitued. by plaminffs bermng members of an illegal association within 
the meaning of the Companies Act—For rendering. Accounts—Whether 
manlamable—Whether preliminey objection can be taken om the 
point m the Supreme Court. 


Held—that the prelimmary objection bemg a pure quesüon of lew 
and requiring no investigation as to facts and resting on the provisions of 
a public satute must be allowed 


Hald—further that the amocaton being an illegal one the court 
could not ams the plumtiffs members in having an account of the profits 
made by the amoatnon 


Held further—that m such a postion the sult for accounts by members 


1s not maintainable in law 


The material facts will appear from the judgment 
Sardar Bahadur for the Appellants. l l 


© Achhru Ram (B C Mim and P K, Chakravarth: with 
- him) for the Respondents 


The judgment of the Court was as follows: 


8. K. Das, J.—This u an appeal on a certificate granted 
by the erstwhile Judicial Commissioner of Vindhya Pradesh, 
which uw now part of the State of Madhya Pradesh On behalf 
of respondent No 1, Nagar Mal, who was defendant No 1 in 
the suit, a preliminiary objection has been taken to the effect that 
the suit was not maintainable by reason of the provisions of 
section 4 of the Rewa State Companies Act, 1930, and the 
appeak filed by the plaintiffs must, therefore, be dismissed. As 
“this preliminary objection was not taken in any of the two 
courts below, learned counsel for the appellants wanted time 
to consider the point Accordingly, on October 28, 1968, we 
adjourned the hearing of the appeal for about a month. The 
appeal was then heard on November 27, 1958. 

*Cml Appeal No 185 of 1955 + 
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As we are of the opinion that the preliminary objection 
must succeed, it 1s necessary to state the facts only in so far as 
they have a bearing on ıt When cloth control came into force 
in Rewa State, the cloth dealers of Budhar, a town in that 
State, formed themgelves into an association to collect the 
quota of cloth to be allotted to them and sell it on profit 
wholesale and retail The association at Budiar consisted of 
25 members who made contributions to the mitial capital of 
the association which was one lac of rupees No formal articles 
of association were written, nor was it registered. The aso 
ciation functioned through a president and a poineer worker, 
they kept accounts and distributed the profits Respondent 
No. 1, Nagar Mal, was the president of the said association 
from January, 1940, to June 26, 1946 Before that, Seth 
Badri Prosad, one of the plaintifls—appellants before us, was ' 
the president Nagar Mal ceased to be president after June 26, 
1946, and Seth Badri Prasad again became president The 
association worked till February, 1948; then cloth was decon- 
trolled and the work of the association came te an end On 
June 25, 1949, thirteen members of the association’ out of the 
twenty-five brought a suit, and in the plant they alleged that 
respondent No. 1, who was president of the association from 
January, 1840 to June, 1946, had given an account of income 
and expenditure for the months of January, February and 
March, 1946, but had given no accounts for the months of 
April, May and June, 1948 They, therefore, prayed. 


(a) that defendant No 1 (Nagar Mal) be ordered to give 
the accounts of the Cloth Association, Budhar, 
from the beginning of the month of April, 1046, 
to June 20, 1040; . 
(b) that defendant No 1 be ordered to pay the amount, 
whatever ‘is found due to the plaintiffs on account 
being done, along with interest at the rate of 
annas 12 per: cent. per month; and ^ i 
(c) that interest for the period of the suit and till the 
the realisation of the dues be allowed 


Besides Nagar Mh] the other eleven businessmen, who . 


were members of the association, were joined as pro forma : f 


defendants, some of whom later ~filed an application to be 
joined as plaintiffs . Though.the plaint did not mentjon’any 
particular transaction of the asociation during the Beriod' when 
Nagar Mal was its president the judgments of the courts below ^ 
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show that the real dispute between the parties related to the 
sale of cloth of a consignment known as the Gwalior consign- 
ment It appears that in April 1946, a consignment of 666 
bales of cloth had come from Gwalior and an order was passed 
by the Cloth Control Officer that ‘the consignment would be 
allotted to Nagar Mal who would give the association an 
option of takimg over the conmgnment, if the association did 
not exercise the option, the consignment would be taken over 
by Nagar Mal It appears that there was some dispute as to 
whether the other members of the associatién were willing to 
take over the conmgnment of Gwalior cloth We are not con- 
cerned now with the details of that dispute because we are not 
deciding the appeal on merits, It is enough if we say that 
ultimately there was an order to the effect that only 390 bales 


` should be allotted to the association out of which Nagar Mal 


had given the association benefit of the sales of 106 bales, and 
the dispute related to the share of profits made on the remain- 
1ng 284 bales 

. 


Respondent No 1, Nagar Mal, raised various points by 
way of defence, his main defence being that none of the mem- 
bers of the association were entitled to any share in the pro- 
fits on the sales of Gwalior cloth 


The learned District Judge, who’ dealt with the suit in the 
first instance, passed a preliminary decree in favour of the 
plaintif-appellants The decree directed Nagar Mal to render 
accounts of the Cloth Association at Budhar from April 1, 
1940, to June 28, 1946, and it further directed that leaving 
out 106 bales of Gwalior cloth which Nagar Mal gave to the 
association, an account should be rendered of the rest of the 
390 bales and the profits on the sale thereof shall be accord- 
ing to the’ capital shares of the members of the association 
Nagar Mal preferred an appeal to the learned Judicial Com- 
missioner of Vindhya Pradesh, who reversed the finding of the 
leirned Dustinct’ Judge and came to the conclusion that the 
other members of the association were not entitled to partici- 
pate in the profits made on the sale of 284 bales of the 
Gwalior cloth and inasmuch as Nagar Mal had rendered 
accounts with regard ,to all other transactions, the suit for 
. accounts must fail He accordingly allowed the appeal and 

^ dismussed the suit. 


* The preliminary point taken before us is founded on the 
provisions df selction 4 of the Rewa State Companies Act, 
1936 Subsection (1) ‘of section ¢ relates to banking business 
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We are concerned with sobrsection (2) of Section 4 which 15 


in these terms; 


“4(2) company, association or partnership consisting of 
more than twenty persons shall be formed for the purpose of 
carrying on any other business that has for its object the 
acquisition of gain by the company, association er partnership 
or by the individual members thereof, unless it is registered 
as a company under this Act, or 15 formed in pursuance of a 
Charter from the Durbar.” 


Mr. Sradar Bahadur, who was appeared on behalf of the 


appellants and who took time to consider the point, has now -. 


conceded before us that the aforesaid provision was in force 
in the Rewa State at the relevant time when the association 
was formed at Budhar and he has further conceded that the 
said provision was in force till the Indian Companies Act 
came into force in the said area in 1950 We must, therefore, 
decide the preliminary point on the basis of thé provision in 
section 4(2) of the Rewz State companies Act, 1935. 


-r Now, the prelimmary point taken on behalf of respondent 
No lis this It is contended that by reason of section 4(2) 
aforesaid, the Cloth Association at Budhar was not a legal 
association, because it was formed for the purpose of carrying 
on a business which had for its object the acquisition of gain 
by the individual members thereof and further because it wes 


Not reg'stered as a company under the Rewa State Companies". 
Act, 1985, nor’ was it formed in pursuance of a charter from `~ 


the Durbar It has been contended before us on behalf of 
respondent No 1 that by reoson of the illegahty in the con. 


' tract of partriershrp the membeis of the partnership have no ` 


remedy against each other for contribution or apportionment 
in respect of the partnership dealings” and transactions 


Therefore, no suit for accounts lay at the instance of the- -7° 


plaintiffrappellants, who were also members of the said illegal“ 
association 


` We consider that this contention is sound and must, be^ 
‘upheld On behalf of the appellants, Mr Sardar Bahadur has 


urged the following points in answer to the preliminary 
objection firstly, he has contended that we should not allow 
the preliminary objection to be raised at this last stage, 
secondly, he bas contended that even though the assogiation 
was in contravention of section 4(2) of the Rewa State Com- 
panies Act, 1935, the purpóse of the association was not illegal 
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and a suit^was maintainable ‘for recovery of the ‘contributions 


made by the-appellants and ralso for accounts; thirdly,- he has 
contended that on the ‘analogy of section 69(3) (a) of the 
Indian Partnership ‘Act, 1932, ıt- should be held that -the 
appellants had a right to bring a-suitrfor «accounts of the 
association which was dissolved in February, 1948. 


e 
We proceed now to consider these ‘contentions of learned 
counsel for the appellants‘ The first^contention that respond- 
ent No 1 should‘not be allowed to raise.an objection of the 
land which he has now ralsed at this late stage can be disposed 
of very easily The objection taken rests on-the:provisions of 


„a public statute which ino: court can. exclude. from its con- 


sideration. The question is pure question :of law and does 
not require the investigation of any facts Admittedly, more 


* than twenty persons formed the association in question and ıt 


r 


-t 


15 not disputed that it was formed .in contravention of section 
4(2) of the Rewa State Companies. Act, 1935 A similar 
question arose for consideration in Suraymull Nagoremull v. 
Truon Insurance Company Ltd.(1). In that case sub-section 
(1) of section 7 of the Indian Stamp” Act (II of 1899) was 
pleaded as a bar ‘before their ‘Lordships of ‘the Privy ‘Council, 
the section not having been pleaded earlier and having passed 
unnoticed in the judgment of the courts below. At page 128 
of the report ‘Lord Summer aud: 


“The suggestion may be at once dismissed that it is too 
late now to raise the section as an answer to the claim No 


‘court can enforce as valid, that which competent enactments 


have declared shall not be valid, nor is obedience to such an 
enactment a thing from which a court can be dispensed by the 
-consent of the parties, or by a failure to plead or to argue 
the point at the outset: Nixon v Albion Manne Insurance 
Co. (2) ‘The enactment 1s prohibitory: ‘It “is not confined to 


- affording a party a protection, of which he may avail himself 
“or not as be pleases” 


“In Shiba^ Prasad Singh 'v Maharaja Srish ' Chandra 
NandW(8) the provisions of section 72 of the Indian Contract 
Act were overlooked: by-the ‘High Court: the section -was only 
mentioned in passing by the Subordinate Judge and it appears 
that the bar of section 72 of the Indian Contract Act was not 
argued or “only: faintly argued before the Subordinate Judge 
or in.the''High.'Court In ‘these circumstances, their Lord- 
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e 
ships of the Pnvy Council held that they were unable to 


exclude from ther consideration the provisions of a public 
statute In our view, the same principle applies in the present 
case and section 4(2) of the Rewa State Compamies Act, 1936, 
being prohibitory in nature cannot be excluded from con- 
sideration even though the bar of that provisions has been 
raised at this late stage . 


On his second contention learned counsels for the 
appellants has relied on U Sein Po v U Phyu(1) That was 
a case in which three members if an association formed for 
carrying on a rice business claimed a decree (i) declaring the 
respective shares of the subscribers to that association, and (1) 
directing that the plaintiffs be repaid their shares after recon- 
verting the ‘property of the association into cash and after 
payment of all debts and liabilities The association, it was 
found, consisted of twenty-seven members; 1t was not registered 
and its formation was in contravention of sub-section (2) of 
sedion 4 of the Indian Companies Act ‘The lower court 
granted the.decree asked for and this was affirmed in appeal 
by the High Court The learned Judges referred to the de- 


-cision in Sheppard v Oxenford(2) and Butt’ v. Monteaux(3), 


and rested their decision on the following passage of Lindley 
on Partnership (the learned Judges quoted the ‘passage at 
P 146 of the 9th but the same passage will be found at 
pp. 148-149 of the 11th editor): 


“ Although, therefore, the subscribers to an illegal company 
have not to an account of the dealings and transactions of the 
company and of the profits made thereby, they have a right 
to. have their subscriptions returned; and the necessary account 
taken; and even though the moneys subscribed have been laid 
out in the purchase of land and other things for the-purposes 


of the company the subscribers are entitled to have that land . 


and those things reconverted into money, and to have it 


-applied as far as it will go in payment of the debts and liabil- 


hties of the concern, and then in repayment. of the subscrip- 
tions: In such cases no’ illegal contract is sought. to” be en- 


~- forced, on the contrary, the continuance of what is Illegal is 


sought to be prevented. ii a = 


We do not think "that the decision aforesaid, be it correct 


"or ‘otherwise, 15 of any help to the appellants in. the present 


-~ € 
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case The appellants herein have not asked for a return or 
refund of their subscriptions, on the contrary, they have asked 
for a rendition of accounts in enforcement of an illegal con- 
tract of partnership The reliefs they have asked for necessanly 
umply a recognition by the court that an association exists of 
which accounts ought to be taken When the association is 
itself illegal, ae court cannot asst the plaintiffs in getting 
accounts made so that they may have their full share of the 
profits made by the illegal association The principles which 
must apply in the present case are those referred to in the 
following passage at page 146 of Lindley on -Partnership (11th 
edition): 


“The most important consequence, however, of illegality 
1n a contract of partnership 1s that the members of the partner- 
ship have no remedy against each other for contribution or 
apportionment in respect of the partnership dealings and 
transactions However ungracious and morally reprehensible 
it may be for 2 person who has been engaged with another in 
various dealings and transactions to set up their illegality as a 
defence to claum by that other for an account and payment of 
his share of the profits made thereby, such a defence must be 
allowed to prevail in a court of justice Were it not^so, those 
who—ex hypothesi—have been guilty of a breach of the law, 
would obtain the aid of the law in enforcing demands arising 
out of that very. breach, and not only would all laws be ın- 
fringed with impunity, but, what is worse, their very infringe- 
ment'would become -ground for obtaining relief from those 
whose business it is to enforce them For these reasons, there- 
fore, and not from any greater favour to one party to an illegal 
transaction than to his companions, if proceedings are insti- 


tutéd by one member of an illegal partnership'against another 


in respect of the partnership transactions, it is competent to 
the defendant to resut the proceedings on the ground of 


illegality,” 


It is true that in order that illegality may be-a defence, 
it must affect the contract on which the plaintiff. ıs compelled 
to rely so as to make out his right to what he asks It by no 
means follows that whenever money has been obtained in 
breach of some law, the person in possession of such money is 


entitled to keep it in his pocket If money is paid by A to B . 


to be applied by him for some illegal purpose, it is competent 
for A tg require B to hand back the money if B has not 
already partfd with it and the illegal purpose has not been 
carried out: See Greenberg v Coaperstein(1) The cate before 
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us stands on a different-footing It us a claim by some mem- 
bers of an illegal association against another member on the 
footing that the association should be treated as legal in order 
to give rise to.a habslity to render accounts in respect of the 
transactions of the association Such a.claim is clearly unten- 
able Where a plainnff comes to court on allegations which 
on the face of them show that the contract of partnership on 
which he sues is illegal, the only course for the courts to pur- 


"sue is to say that. he is not entitled toany relief on the 


allegations’made as the courts cannot adjudicate in respect of 
contracts which the law declares to be illegal in Senay: Kapur- 
chand v. Pannay: Devichand(2) The same view, which we think 
is correct, was expressed in Kumaraswami v. Chinnathami(3) 


As to the last contention of learned counsel :for the 
appellants, based on the analogy of section 69(8) (a) of the 
Partnership Act, it is enough to point out that under the 
Indian Partnership Act, 1982, an unregistered firm is not 
ilegal; there is no direct-compulsion that a partnership firm 
must be registered, though .the disabilities consequent on non- 
registration may be extremely inconvenient. + Moreover, -the 
suit before us was not one for accounts of a dissolved firm, 
but for accounts of an illegal association which was in existence 
at the relevant period for which accounts were asked. We do 
not think that ‘the argument by analogy is of.any help to.the 
appellants; in our opinion, the analogy does not.really; apply 


For the reasons given.above, we hold that.the preliminary 
objection "succeeds. The appeal ıs accordingly dismisséd As 
the preliminary objection was taken at a very late stage,"we 
direct that the parties must. bear thelr own costs..of the 
hearing in this court. 

Appeal dismissed. 
S.K.C. " 
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“The judgment of the Cour ‘wen ar follow: 


Ronupeda’ Mukherjee, Wt Tha appeal aries out of x 
sult between: the plaintiff landlady who is appellant of thir 
boss and rher tenant who 1s respondent m, this appeal., 
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There was no dispute in the Courts below as to the existence 
. of the relationship of landlord and tenant between the parties, 


“nor was there any dispute as, to the amount of rent of the 


Y disputed premises The landlady msututed the suit in the 


Trial Court for eviction of the tenant on the ground that he 
was a defaulter, and he had disentitled himself from getting 
any protection against eviction, by non-payment of rent for 
the period required by law Service of a notfce to quit pur- 
porting to determine the tenancy was also alleged to have been 
served upon'the tenant." | wo aot 


hi I M 


Te sux was contested by the defendant whose defence 
was that no valid notice to quit had been served upon him, 
and that; he,hàd not.committéd such default xs had deprived 
him of protection against: eviction.. Mine «gy Bae: 

E s Pe | i 3 : Ton M 
,., Dunng the péndency of the suit an application under $ 
14(4) Gf: the; West Bengal Premises Rent Control (Temporary 
Provisionl) Act of 1950 was filed on behalf of the landlady for 
a direction upon the tenant to pay arrears o£ rent and also to 
pay cufrent' rent per month according to the provisions: o£ that 
section ‘This application was allowed. It is not disputed before 
me, nor was it disputed'in the Courts below, that after the ` 
order on the application under 8 -14(4) of the Rent Control 
Act of 1960 was passed by the Court and before the suit came 
up for final hearing, the tenant bad committed some defaults 
in payment of current rent These defaults were brought to 
the notice of the Trial Court by the plaimuff who filed an. 
application for striking out the written statement of the tenant 
Apparently the real object of the applicanon was to strike Qut 
the defence of the tenant against eyectment The Trial Court 


heard the learned lawyers for both parties in this matter, and 
came to the finding that rent for March and April, 1862, and 


also for subsequent months was Dis deposited by the defendant 
in time, as directed by the order'passed under S 14(4) of the 
Rent Control Act of 1950 In view of that finding, the Trial 
Court made an order striking out the written statement of the 
defendant Evidently the Trial Court meant t^say that the 
defence against ejectment was struck out After thuflorder was 
made there was no further appearance on behalf’ of the. defend- 
ant and the suit was heard and decreed e* parte on the finding 
that the notice to quit had been served upoü the tenant defend- 
ant and he had been a defaulter for more than six consecutive 
months 'perior to the date of the suit i i 
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The defendant preferred an appeal from the ex parie decree 
Passed by- the TriallCourt' In appeal the two learned Judges 
of the Court of ‘Small Causes’ who‘ constituted ‘the Appellate 
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T 
Bench held'that.a valid notice to quit had been served upon Tannewe Bibi 
tbe defendant but ‘theré was no'default of the description found Syed Abdul / 


by the Trial Court, and he was not disentitled to gét protection 
from eviction.. „In view of this finding, the Lower Appellate 
Court set aside the ex parte decree passed by’ the Trial Court 
and made an order that-1f the tenant deposited Rs. 46:5 pies 
within fifteen days of the date o£ the order passed by’ the Lower 
Appellate Court, then the appeal’ would be allowed’ and the 
suit of the plaintiff would’ stand dismissed ^ Thur sum was de- 
posited by'the tenant ‘with! the result/that ‘the suit for eviction 
has’ stood dismisied’ This‘ second appeal ‘Has been preferred 
by the plaintiff landlady fromthe decree of distnissal' of the suit 
passed by teh Lower'Appellate Court. quum S 


* Mr Ganguli appearing on behalf of the plaintiff appellant 
submitted one point for my connderation. He argued that as 
both the Cour below held that a valid notice to quit was duly 
served upon the defendant, no question of service ‘of notice 
arises ın this appeal Mr. Ganguli contended that the defence 
of. the tenant respondent against ejectment. having’ been struck 
oat by the Trial Court, it was not open to the tenant to urge 
in-appeal that he wag not a defaulter and so'not liable to be 
evicted until and unless his defence was restored Mr 'Ganguli 
submitted that what the defendant was' precluded by statute 
from urging as a ground of defence could not be urged by way 
of attack in the appeal Ths contention of Mr Ganguli seems 
to me to be well founded The only point of controversy which 
arose in the Lower Appellants Court was whether the defendant 
-haq committed’ such default as had’ brought him within the 
mischief of the proviso to sub-section (8) of S. 14 of the Rent 
Control Act of 1950 That sub section together with the 
proviso runs in the following terms: — : i 


~ “If within the time fixed in the order made under sub- 
section (1), the tenant depomts in the Court the sum specified 
in the said order, the suit so far as it 15 a suit for recovery of 
possession of the premises, shall be dismissed by the Court In 
default of such payment the court shall proceed with the hearing 
of the suit: 


Provided that the tenant shall not be entitled to the benefit 
of protection against eviction under this section if he makes 
default yn payment of rent referred to in clause (1) of the pro- 
viso -to subSection (1) of S..12 on three occasions within, a 
period of eighteen months " . 
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The defence ‘of the defendant in the Trial Count was that 


he was not a defaulter, of the description mentioned in the 


above provisto This was, his sole defence against ejectment. 
But this defence had been struck out by reason of,lus non- 
compliance with, the Court's, order. passed on the' application 
made bythe plainuf, under S. 14(4) of the Rent, Control Act of 
1960. It was not, therefore,- open,,to the tenant to urge bis 
defence ın the appeal by way of a challenge against the ex parie 
decree passed ‘by the Trial Court- The defendant could do this 
only after_showing “that his defence had been improperly or . 
erroncously, struck out. But, the. -Trial Court found, that rent 
for several months was not paid in time in contravention of the 
order passed by, the: Trial Court under S. {14(4) of the Rent 
Control Act of 1950, and. so it could: not, be said m any way 
that the rejection of the defence, was improper or illegal 


' Mr. Bhuttacharjyya "argued om behalf ‘of: tenant respondent 
that the'mght.of appeal was'a statutory right, and.as this right 
was not expressly taken away by anything oontafhed in S. 14(4) 
the Rent Control Act of 1950, ıt cannot be'said'that the appeal 
was ‘Incompetent Mr Bhuttacharjyya relied. on a Supreme 
Court deciston reported in. Garikapats 'Veeraya. v. N--Subbiah 
Choudhry(1). 1 It: has, no doubt, -been. held ‘in ‘that case that a 
vested right of,appeal can be taken away only by ‘a subsequent 
enactment if ıt so provides expressly or by necessary intendment 
and not otherwise. But in my ‘opinion,’ this decision of the 
Supreme Court does not help the respondent, and the argument 
of Mr ary iid aca seemingly gres om has no 
real substance n ' ; 


"In this case ‘Tam ‘not holding that” the tenant had no right 5 
appeal from the ex parte decree passed by the Tnal Court Section 
14(4) of the Rent Control Act of 1950, however, imposes a dis- 
ability on a tenant who fails to pay rent regularly during the 
pendency of a suit in terms of the Court's order passed under 
that section " That this disability consists in the rejection of hig 
defence against ejectment Once a tenant incurs that disability 
the appeal becomes useless for all practical purposes He. 
cannot expect to succeed in the appeal unless he can first satisfy 
the Lower Appellate Court that the defence has been impro- 
perly struck out by the Trial Court So long as he fails to do 
30, he cannot be permitted to urge in the appeal] that he is not 
a defaulter and he has got 2 good defence against ejectment. 


Mr Bhuttacharjyya appearing on behalf of the téhant res. 
pondent contended in: the next place that in the Lower 


(1) [1957] ATR. 8G 540 i 
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Appellate Court the point pressed by his chent was not depend- 
ent upon his written statement, and ‘apart from his wntten 
statement, his chent^was entitled to challenge the validity of the 
the decree In my opinion, this contention is also without 
e any substance. If the defence against eyectment had been pro- 
perly struck out, ‘it had been struck out for all umes, and the 
tenant was not enutled to say anything ın support of his case 
‘either in the Tnal-Court or in any Appellate Court I hold 
that ıt was not permissible for the tenant to ‘show to the Lower 
` Appellate Court that he had not incurred the disabihty men- 
‘tioned in the proviso to sub-section (3) of Section 14 of the 
' Rent Control Act o£ 1950 without bis first getting his defence 
restored As there was no reason for restoring that defence, 
the appeal of the tenant had become incompetent for all 
practical purposes in the Lower Appellate Court 


Mr Rhuttaghar]yya contended in the last resort that on 
the face of the plaint, his client was not a defaulter, because 
the plaint itself would show that no default had been committed 
„by the tenant on three occasions of two months each within a 
, Penod of eighteen months Mr Bhuttacharjyya contended that 
* the Lower Appellate Court was justified in dusmissing the claim 
for eviction on a reference to the plaint In my opinion, it 
was not permusmble to the Lower Appellate Court to refer to 


the plant for this purpose:at the instance of the tenant A. 


decree may be passed erroneously by a Trial Court, but an 
- Appellate Court can set aside that decree only in a properly 
constituted appeal In this particular case, the defence of the 
tenant having been struck out by the Tnal Court, the appeal 
had* become incompetent, and the Lower Appellate Court 
- jected erroneously in law ın referring to the plaint at the 
instance of the tenant for the purpose of helding that the 
tenant was not a defaulter 
On a consideration of the elaborate arguments adduced 
on behalf of- both sides, I am of opinion that the Lower 
Appellate Court acted erroneusly m setting aside the decree for 
' eviction passed by the Trual Court inasmuch as the defence of 
the tenant bad been struck out, and there was no justifiable 
ground for restonng that defence. I have already observed that 
‘until and unless chat defence was restored, it was not permissible 
for the tenant to urge his case before the Lower Appellate Court 
either by draping its attention to the facts stated 1n the plant, 
or by adyaneng any other argurbent 
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cmi The point under cohtideration does not seem to be covered. 
5 — 1958 by any reported case There is an unreported decision of, 
: Lo nay Chunder, J ; Sre Gopal Jhawar v. Gangadas Kothari(1), in which > 
aed fides VR it has heen held. by him that a tenant similarly placed as in ; 
d syed Abdul this sut is not even entitled to challenge the validity of the,. 
z : notice of ejectment, as tbe notice 1s connected nth the question ^ 
no o.’ S Renupeda — ofeyecment: One may not agree with the view that in such a * 
TER ed ' case tlie tenant is not even entitled to question the service or. 
hu. es validity of the notice, because the notice is served under S. 1086.’ 
k A ue of' the, Trahùfer of Property Act aid has no dirett bearing on' 
2H TEMA the queition òf eviction, às contemplated, in the proviso to sub- 
Aly f section (8) of |S 14 of the Rent Control Act o£ 1950 which , 
imposes a statutory disability on the tenant. The decision of 
ic l Chunder;], however, supports/the view that the tenant whose 
tan "E: ‘defence has been struck out-is' not entitled to challenge the 
ue tos ' propriety or legality of the deciee of'the Trial Court in appeal 
' except by satisfying the Court in the first ipstance that the 
feyection of the defence is improper and’ illegal. ` As the: defence 
32 4 in this particular case was, without doubt, "rejected. properly 
he ' — by the Trial Court, it'was not competent to the tenant to press, 
: ; his case against eviction in the appeal before'the Lower | 
tg r , Appetite | Court. _ 
eon ' ‘On grounds set forth above, 1 allow this appeal and set 
ce t mde the: judgment and decree passed by the Lower Appellate, 
: . ‘Court and restore and confirm those passed by the Trial Court. 
os i Having: regard to the circumstances of the case, I direct ‘that 
' ` parties will Bear their own costs in this appeal Two months’: 
M: time ıs allowed to the tenant to vacate the disputed poa 
Lu a yao VE failing, which, the appellant will be entitled to.get. 
jose A ' possessioni thereof by executmg the decree pE i 


C cT m ' Leave to appeal under Cl 16 of the Letters ent i eked 
E : for on behalf of the respondent, but is refused. ; - 
i i A Aud eee 


EN + "n t i i l i 
d i (n) Unreported deomon of Chünder J of the Calcaita, High’ Court 
24 ao m s of 1953 dated 10-08-58. ' ety 
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Application under Artucle:226 of the Constitution of India 

. The material facts will appear from the Judgment ' 

Siti Kanta Lahirt for the 'Petitioners: ʻo «e 

J. Majumdar`with P K. Banerjee. for' che oppose Party 

The Judgment of the Court was as.follows. : !-- 

G. K., Mitter,- J.:—This isan application by four peu- 
"tionen against (1)JThe Staie^óf West Bengal, (2) Sarat Chandra 
Bhowmick of:Durga Mandap, :P.S1; Sandeshkhahi, "District. 24- 
Parganas, (8) the Certificate: Officer; Alipore, í (4) the’: Commis- 
sioner, Presidency Dıvisigñ: and (D) the Board of) Revenue, West 

v bera aon o0 (6. on e n 
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Bengal, for the grant of.a writ in.the nature of Mandamus 
directing the respondents to forbear from giving effect to a 
demand covered by a certificate for Rs, 6,762-0-2 for arrears 
of rent and cess for the years 1860 and 1361:B.S, issued at the 
ons DANCE of the State of West Bengal and filed on September 
14, 1958. ' s 


The facts are as ‘follows: — 

The petitioners were putnidars oide Sarat Chandm 
Bhowmick in respect of a jama of Re, 2,399-6-11 pies. per year 
in Touji No, 249 of the' district of 24-Parganas; The peti- 
tioners as,well as Sarat Chandra“ Bhowmick were ' intermedia- 

ries' within the meaning of the expression: used in West 
Bengal Estate Acquisition Act, 1958, and the Touz concerned 
vested in the State Government on. the ]st Bamakh 1362 B S. 
corresponding to April 16, 1955. “It ıs undisputed that rents 
for the years 1359, 1360 and 1881 which fell due on the 13th 
Chaitra of each year remamed unpaid althoagh the same 
became payable on Aprl 18, 1968, April 13, 1854, and April 
14, 1956, respectively. On April 10; 1956, Sarat Chandra 
Bhowmick made an application under section 9 of the West 
Bengal Estates Acquisition Act and on Apri 16, 1958, he 


. filed a suit agalnst ‘the petitioners in the court, of the Second 


Munnff, Baruipur, for recovery’of rent for the year 1869 B S. 
from the petitioners, The suit wis decreéd by the Munsiff on 3 
January 81 1967. The application under section 9 was made 
to the Government of West Bengal by Sarat Chandra Bhow- 
mick through the Collector, 24-Parganas, with ‘a prayer that 
the arrears of' rents and cesses die from the petitioners should 
be realised from the. putnidars. ^» The Collector forwarded a 


, copy of the petition to the Secretary, Board of Revenue, with 


his recommendation for the acceptance of the prayer on April 
12, 1966. By an order dated August 9, 1060, the Governor 
was pleased to grant the said application in exercise of the 
powers conferred by sub-section (2) of.section 9-of the said 
Act, a copy whereof was forwarded to the Collector, 24-Par- 
ganas, for his information, The Collector in his turn sent a 
copy of the order of thd Governor to Sarat Chandra Bhowmich: 
requesting him, to send a statement in duplicate in respect of 
the arrears due with full particulars for taking action for 
realisation. On September 14, 1950, the certificate officer, 24- 
Parganas, issued a ‘certificate of public demand under section + 
of the Public, Demands Recovery Act. wherein the ^ State of 
West Bengal on behalf of Sarat Chandra Bhowmick” was 
shown as the certificate holder, and. the petitioners were shown 
as the certificate debtars, the amount’ of the ‘certificate being 


f 
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Ra. 5,762/0/2 “pied in respect’ of Khatai No! 2 Tou Gmi 


No 249'Pargana Madanmalla of Disttict‘ DE Páiganids It is the 1960 
validity of the certificate‘ which is ‘called in’ question ' in’ this ™ 


wm 
application of the ‘various grounds taken'in the position those Kama Tumar 
pressed at the hearing of the application are: *' e Lay P 


(a) By reason of the institution of the suit for rent by' Wet Bengal 
Sardt Chandra Bhowihick. rent arid are claimed under the certi- & on. 
ficate became irrecoverable under the provisións of Order 2 G, K Alitter, J. 
Rule 2 of'the Code of Civil Procedure. 

(b) That no certificate ‘could have been ‘issued under 
section 4, of-the act as the dues were not payable to he collector 
who was not the certificate holder. 

The petitioners at first' applied to 'the'certificate olficer for 
a relief wherein they submitted that ‘the requisition for the ^ 
certificate, the making ‘and ‘signing of it as well as ‘the entire 
certificate procefdings were improper, and irregular. Not hav- 
ing fucoecded tHen they filed a ‘revision petition before the “ 
Commissioner, Piesidenty Division, and having lost the same 
they filed a similar petition before the Board of Revenue which 
too meet with the same fate 

The certificate officer has affirmed an affidávit i id ‘opposition 
wherein he states that in view of the application” of Sarat Chan- 
dra Bhowmick which was granted by the order óf the Governor 
it was competent for the State" of West! Bengal (o fo realise the, 
arrears of rent and cess and^thé' certificate was properly issued | 
under section 4 of the Public Demands Recovery Ac The 
deponent further states that notice under séction' 7 of, the said 
act was duly served on the petitioner on September,’ 29, 1856, 
the objectiona filed were réjected"s after a hearing'and that two 
appeals made! by the putniders ‘weré rejected ` ` 

The Bengal Public Demands Recovery Act! of 1919 con- 
tains provisions’ for the' filig and ‘sérvice o£ * "ceftlitates and 
hearing ‘of objections théretó ' Under section 3(8) “public de- 
mand” means (any arrear Es r money mentioned, or referred „to 
in “schedule 1, ‘and includes: any, intereat which fray, by' law, be . 
chargeable thereon up “to. the "date" on ' which’ al certificate is 
signed under. Part Ii! ‘Under’ section '3(2) the certificate holder 
means the Government or person in whose favour'à ‘certificate 
has been filed under the ‘Act -' Under section 8(8)" al "certificate 
officer”! meals a collector, a%sub-drvisional’ fice? and any officer" 


t 
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Ql, appointed by’ a collector to, inform, the- functions :of a, certis 
1900: ficate officer and under section (3a) of section 3) collectorimeang | 
the chief, officer, in. charge of the revenue administration of a 
Ghose om^ district and, includes, an, Additional, District Magistrate, appoint-r © 
1 Vs "7 ed under sub-section, Qs of section 10,'of the, Code. of Criminal, 
West Bengal, Procedure. „y fee 
om. , Under “section . i 4 of thee Public Demands, AM Acte 
G K Mitter, J “when the- “certificate officer is satisfied: that any, public demandi 
A payable to the collector is, due, hermay,sign a certificate, in the, 
prescribed form, „stating that, the demand, is, due, and, shall 
cange. the certificate to, be f filed in his office ", Under. section 6(1), 
of the Act” when any public, demand payable. to any person 
other. than, the ellestor jis due, such, person may; send to. the 
certificate « officer a written regnistiop in the prescribed forms '' - 
` The proviso | to the, section, is not, relevent and need “to be con- , 
sidered’, “Under, section, 6 of. the’ Act, "^ “on ,receiprsif, any such- 
requisition, the, certificate, if he satisfied -that *the' demand is 
recoverable and that, recovery by suit is not barred by law, mav 
sign a | certificate, in the, prescribed form, stating that the demand 
is due, and shall include in the certificate the fee, if any, paid — * 
under section 5, sub-section (2); and shall cause the ane 
to be filed in his, office ” ' 

Schedule I to the. Bengal Public Demands REUS Act 
enumerates the dues which are public demands under the Act 
There are altogether 16 items under, schedule I These may 
be grouped in two heads 

(i) Arrears,.of revenue which are under vie statutes ^ 
realisable by the collector; 

- (i) Money declared by’ other enactments for the time 
being in force to be a public demand or, recoverable as arrears, 
of public demand; 

(iii) Those ex-plain payable to the collector;- 

(i) Moneys payable otherigise as in items 10, 11, 12, 12A, 
12B, 18, 14, 15.and 16. 

Thesitems under the certificate in this case fell under item. 
4 of Schedule I which includes." any money declared by any- 
enactment for the time being in force to be a, demand on a 
public demand." 

To find: out: whether the arrears if rents and. cesses daimed 
in. this case were payable (to , the- Collector One must 


1860] a VR UBC COURT 10 uli 10r 


examine the: provisions if the» West Bengal Estates‘ Aequiiton® Omu 
Act, 1853.,under sectiom 4 of the last: mentioned Act-‘the Stai 1880 
Government was untoward ‘to declare iby notification- that’ ‘all 
estates and, the rights. of every intermediary “in éach estate: Ghose k or 
attuated 17; any, district, shall! vest im! the state free from all’ My 
encumbrances, under; section lupon the due publication of a Men “Bengal 
notification, under: section 4, on’ and» from. the]date! of vesting k on 
the estates-and? the, right òf intermediaries in'the' estates to which G x Antes, J 
the declaration applies, shall vat: in^thé state: free from! all. 
encumbrances including: rights; ım isub-soil;,-hat, bazar, 'finces;2 

fisherisi etc . Not. withstanding» the na ove however vam ihter- 

Mediary; was, entstled to: retain swith» effect’ from: the ndate” 

of, vesting certain lands comprised! in'homesteada" on. apper- 

taining. to buildings and structures within: the ‘limits ‘specified’ 

m section 6 of: the act: Leaving) the'- provisions; out: «oft 

account 'sectiorf 8 provides that! “all, arrèars of rent and cesses 

together with interest) thereon’ and: other: amounts: lawfully 

recoverable by any iitermediary on the date of -vesting’from’ any 

person, in respect 'of any interest-of such: intermediery which" 

vests under section 6:and all sums due from such person’ in res- 

pect of any decree for, arrears of: rent in respect of such 

interest, whether having this effect of à rent’ decree or^money 

decree and' whether obtained before or after the date of yesting 

and the execution of which: is not: baned’ by.‘limitation, shall 

continue to be recoverable by such intermediary under 

section 9 sub-section (1) "' An.intermediary mmy apply to” the " 
State Government for money by the State Government if all 

sums recoverable by him under this provisions ot section 8" 

Under sub-section: (2) of: the section, “ The State Government 

may grant on refuse such application as it thinks fit but no 

such application shall be granted if: made after the expiry: of 

twelve months from the date of vesting unless the intermediary 

makes an: agreement in writing referred to in the proviso to 

sub-section (1) of section 7.” Under sub-section (6)'of section 9 

“ If the State Government grants the application it shall be com- 

petent for the State Government to recover. all such sums as if 

they were public demands, or in' any other means as if the 

State Government were the. intermediary” Under Sub-section 

` (4) “ The State: Government shall; from time to time in accord- 

ance with such.rules as may be prescribed, send‘ to the inter- 


hy 
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"mediary, accounts of the.aniount recovered’ in persuance of'sub- - 


section. (9), and shall, subject to: the (terms of the agreement 
made in, compliance with sub-section '(2), ‘where such an agree. 
ment is made, pay. to the intermediary the amount so recovered 
after deducting the. actualcost of'recovery subject to a mini- 
mum money! per céntum ‘of: tlie amount ‘recovered Such 
account shall be: proved as exclusive and shall not be questioned 
in any manner" Under sub-section (b) “The State Govern- 
ment shall not ‘be liable if it farls to mean the whole or 
any portion of the sum referred to in sub-eection (1)""' à 
- The Act vests the collector with very large powers Under 
section 10 he isto take charge of estates and interests of inter- 
mediaries which vest in the state under section 5. For such pur.’ 
posé he is conferred to require intermediaries or other personis 
in possession of any: such estate tò give up possession or do 
various other acts specified iri sub-section (2) of sêctiòn 10. 

Section 7 subsection (1) provides as follows’ “ 

+ “ All'afrears of land revenue, ‘Cesses, Taxes and other im- 
position by the State’ relanng to any penod prior'to the of' 
vesting’ lawfully recoverable from any interinediary in^ respect 
off any” estate which vests in the state under section 5 shall, 
after the-date of vesting, continue to be recoverable from such 
intetmediary, and shall, without préjudice to any ‘other mode! 
of recovery, be récoverable under an order of a collector of the 


„amount of such arrears from the rhóney payable as corper 


sation>to such intermediary under this act:— 

. Provided that:where the application of an intermediary ` 
under section' 9 is allowed by the State ‘Government and the 
intermediary agree’ in writing that‘ the whole’of'the compen-' 
sation money-payableto him as well as the amount recovered by 
the State Government under’ the provisions’ of'section 9' may bé 
adjusted against^the arrears recoverable: from thé intermediary 


‘under, the foregoing (paragraph, no óther mode of means shall" 


be' adopted ifor) the „recovery of any'süch ‘arrears,’ except thie < 
balance, ifjany remaining due: after. such adjustment, and: suits 
and proceedings; if-any,-pending for the recovery if any such’ 
arrears shall ,remain.‘stayeds until such adjustment has been : 
made? UWnder.jseettion 1Qceveryoupterthediary whose! estate ‘or - 
interests have vested in. therStitelis entitledrto rective'ad ınterım 
compensation, as.cthereinlilaidic down:r, (he authonties ‘for’ the - 
purpose ofthe Act are defined in section 63. M 
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It will thus'be seen that arrears of land revenue and cesses 
etc. due from an intermediary where estate has been taken over 
by the State áre-recoverable under an order of the collector 
by the deductign of the amount of such arrears from the money 

* payable to him as compensation under sub-section (1) of section 
,T of the Act The proviso to the section shows that when the 
intermediary makes an application under section 9 of the Act 
and agrees in writing that the whole of the compensation money 
payable to him as well as the amount recovered by the State 
Government under the proviso of section 9 may be adjusted 
against the arrears of land ‘revenue etc. “recoverable from" him 
no other mode of recovery shall be adopted for the recovery of 
any such.arrears, except the values, remaining due after adjust- 
ment It 1s therefor lawful to' infer that the realisation’ o£ the 
arrears of rént etc, due ‘to the intermediary is éntrusted to the 
collector who s the.authority to recover from the intermediary 
the arrear of land revenue, cesses etc under section 7 sub-section 
(1) of the Act after the necessary adjustment: It seems to me 
that it is the duty of collector'tó do all that has to be done to 
both under section 7 and section 9 There is no reason to sup- 
pose that the arrears of rent and cesses due to the intermediary 
are payable to the collector only when whom there is an agree- 
ment between the intermediary and the Government under the 
provisions of section 9 of tHe Act Tt is lawfül to infer that 
under the Act the money becomes payablé to'the collector or 
that it is open to the:certificate officer to.sign a certificate officer 
to sign d certificate under section 4 of the Public Demands 
Recovery Act when hé is ‘satisfied about the existance ‘of the 
Public Demand. ' ! Ded Tr 

In view of the above I.canndt accept the constitution of the 
learned Advocate for the petitioners that the demand was re- 
coverable otherwise that under section 4-of the Bengal Public 
Demands Recovery Act and: consequently it must be shown that 
such recovery by suit was not baned by Jaw . Under the pro- 
visions of Order 2 Rule 2 of the Code of Civil Procedure and 
the explanation and illustration thereto a suit for rent must be 
for the whole amount then remaining due and unpaid When 
Sarat Chandra Bhowmick initiated the suit for the recovery of 
rent for the year 1369 BS on April 16, 1956 rent and cesses for 
the year 1360 and 1861 B.S, had already fallen due. It was 
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therefore not open to him to file a suit afterwards for recovery of 
rent and cesses for the year 1860 and 1361 BS and.if the 
money were not payable to: the collector and so realisable 
under the provisions of section 4 of the Public Demands Re- 
covery Act no such certificate could be issued under the pro- 
visions ‘of section 6, or section 6 of the said Act As I am of 
opinion that the money was payable to the collector by the 
combined operation of section 7 and section 9 of the West 
Bengal Estate Acquisition Act, 1953 this cnostitution cannot 
help the petitioners 

The only other objection raised with regard to the validity 
of the ‘certificate that 1t is not in proper form is not one of 
substance “The certificate holder as shown in the certificate 1s the 
State of West Bengal on behalf of Sarat Chandra Bhowmick It 
ws contended that the State Government should have been 
described as' the certificate ‘holder and that the «description of 
the certificate holder as “the State/ Government for and on 
behalf of Sarat Chandra Bhowmick,” vitiates the certificate 
under section (9) sub-section (3) of the West Bengal Estate 
Acquisition Act'the rerit and cesses were recoverable by the 
State Government as if it was the itermediary but under sub- 
section (4) the'State Government has to render accounts of the 
amuont recovered to the intermediary The "words" for and on 
behalf of Sarat Chandra Bhowmick are mere surplusage:and can 
be ignored” "To'give effect to such a hyper technical: plea 
based on the objection about'the form would defeat the ends of 
justice as the rent and cesses for the year 1360 and 1361 BS 
would” become unrealisable altogether Technical objection if 
well founded here to be given effect to but the claims of justice 
ought not to be allowed to'be defeated by a pedentic objection 
based on: the mere forms of a document In this case if the 
decription of'the certificate holder had been “The State of 
West Bengal, account Sarat Chandra Bhowmick" probably no 
difficulty could’ have arisen but merely because of the use of the 
expression "for and:on behalf of Sarat Chandra Bhowtnick " 
the petitioners’ objection. ought notrto ‘be up held 

The case is therefore discharged but without any order as 
to costs i 1 

‘ 1 toties tur d ‘Rule discharged 
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T. L. Venkatarama Aiyar, J.:—This is an appeal against 
the judgement of the High Court of Rajasthan in a reference 
under S. 66 (1) of the Indian Income-Tax Ast, 1922, here- 
tater referred to as the Act 


The Commissioner 


of Income Tax 


7 4L ~ Venkata- 


reha Aber, J 


The facts, so far as they are material, are there: The 
appellant is a resident of what was once the independent State 
of Udaipur There was in that State 2 Company called the 
Mewar Industries, Ltd., registered under the provisions of the 
law in force in that State, and the appellant held 266 shares 
in that Company. On January 18, 1960, the Company went 
into liquidation, and on April 22, 1960, the liquidator 
distributed a portion of the assets among the share holders, 
and the appellant was paid a sum of Rs. 26,000 under this 
distribution It is common ground that this’ sum presents 
the undistributed profits of the Company which had accrued 
during the six accounting years preceding the liquidation. 
It should be mentioned that there was in the State of Udaipur 
no law imposing tax on income, and that it was only under 
the Indian Finance Act; 19560 that, the residents ‘of State of 
Rajasthan, sin. which the State of JUdaipur had merged, 
became liable for the first time to pay tax on their income 
That Act came into force on April 1, 1950, We are concerned 
in these proceedings with the assessment E. tax for, the year 

1961-52, and tat, under S. 8 of, the, Act, has to be, von the 
income of De. Ririaut y reo ie, nae Now, the dispute 


ai 


in the present ca P. he rom at Re ROOY paid br the 
l eee ie = prd. pd Sy Fela Lu ¢, order 

divided I rw FAY ecl oe ik ayes et eluded 

ividend as pu ^ EN. [on hit nd Pct Lo neu 

it in the taxable ín rie Puis 


The appellant took prin iie in apps ‘pt ppellate 
Assistant ' Corhmiscioner lio, by ‘his, order nen d MTM AE. 12, 
1953, confirmed the assessment. was?! au? further 
appeal by the appellant to the MM Tribunal who 
also dismused it on. November 10, 1853. ^'On' the! applica- 
tion of the appellant, the, Appellate. Tiibunal referred the 
following question (for! the? decision lof the High" Court: ! 


. 
` 
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“ Whether on the facts and in the circumstances of this 
case, the aforesaid sum of Rs 76,000 was lable to be taxed 
in the assessee's hands as dividend within the meaning of 
that term fn S 2 (6A) (©) of the Indian Incometax Act.” 


The reference was heard by Wanchoo, C J. and Modi, J. 
who by their judgment dated August 24, 1956, answered it 
in the affirmative It is against this judgment that the present 
appeal has been preferred on a certificate granted by the High 
Court under S. 68A(2) of the Act. 


* The sole point for determination in thiss appeal is whether 
the sum of Ra, 26,000 received by the.appellant on April 22, 
1950, is dividend as defined in 3 2(8A) (c) of the Act That 
definition, as it stood on the relevant date and omitting what 
is not material, was in these terms— ., 


"6(a) ‘dividend ” includes — . 
- (a) any distribution by a company of accumulated profits 
a whether ‘capitalised or not, if, such- distribution entails 
the release ,by the company to. its ‘share „bolders of all or 
any , part of the assets of the company, 
(c any, distribution made to the share-holdens ofa com- 
pany, out of, accumulated, profits; pf the company on the 
liquidation of the „company: ; ^ on . 


m 
"Hoa bbs don the fb asas ato P ded 
1 


: m OAS ii 

'" Brovided ‘that, only’ the, accumulated i as) distributed 
which, arose during the sxx previous years gj the, company, pre- 
ceding ths, date, of fagi, shall beso Í insider, 


Wa Lea sh u rc Te 


(out ay (hat os 


The | definition of * “previous year MED given, in i8 202) 
omitting , what is not material, is MET d 


dds p SAI In ge nent aed REM. £M rg ua 


cis Previous qua means in respect of any, separate, source 
of income, profits and h gains y, nno uda 6o ti fa ate 


iP the RU RM ending on the ast, day of, March 
next, preceding th g year for, which jthe assessment Isto be 
mad a e HE But ooh at ni ee ob rth ABa uan 4a; 


or oa tt 
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"el^ o Od thede''provisions? the” m Appellant is 
E ‘that ude thé Fdenindolr i in 343A £y the "asset! of 3? com- 
"EE, pany “Wistribilted 'after it! -has " gotie " inio "Ijuidátiof" will 
Keda Co , be dividend’ only if they feprésented’ the" profits' theréof accu- 
xs ~ mulated during the six previous years preceding the date of 
of Income Tax the ‘lighidation, and’ “that, ‘in' .thé" presertt case; case?! though the 
T L Venkata. Mounts distributed Came’ out of the accumulated profits of the 
rama’ Aryer, J Compańy, those profits had not been accumulated within the 
six previous years of the liquidation, of the company’ It is not 
in dispute that the profits which were distributed had kon 
accumulated during, the years 1943-44 to 194849, 
during the ‘six years preceding ' the liquidation " The eot ? 
in controversy js whether ‘those years 'can: be? said? , tozbe 
“ previoüs years” within S 2(GA) (9 of the Ace": The a ppel 
ant contends that * previous "year" as  delihéd «ii S. wir o 


Woes s^ ran my poe 


the Act means the year which’ is idis td the’ 'amessment 
year, that accordingly when icc Ale en 
there can be no previous that Constructing th 

previous: years” in 8. 38A) ( {o in' the light of iis prts 
of "previos year" Ín'S. 2(11) of thé Ad ihe yc 1963-44 
to-104849 cannot be held to be previous years, because the 
Indian Incomeltax Act: ‘camé into force in the Stilte of Rajas- 
than only on April 7, 1950, aid prior td Yar? ditt | there was 
at no time ‘any law ihposing Ptax Dx ‘income! m "the State 
of Udaipur, that there was ‘therefore no year'' Of "assessment, 
and that, in consequence, the sum ot Rs. 26,000 received bv 
the appellant on April 22, 1950, is not a dividend as defined 
in'S 2(8A) (c) “The contention of thé respondent which has 
been’ accepted by. the’ incopie-tax’ au óritiés and’ a ‘the learned 
Judges in the Court below is thát the’ expression’ "six pfevious 
Years”. is used S es (o not In the panie and restricted 
sense in which ‘the Spr vipus year ate insed in S! 2(11) 
of the Act, and tai, a Hooded it means aix cohsecutive 
accounting eam ae the, lıquidation of the company 
The question is’ which of these two ape E E e right 


one to be put on the language of S 3(GAy'(c roy ps 


n pg appien óE Mr Shatha’ ‘fdr "the' ‘appellant is that 
s 2(11) Kaving’ ie efined ‘the! ‘méahing ‘which ‘the expression 
"adiu ser abt ben Ince cs that meaning should, 


E 
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according: to^ the; wellsettled'ırules - Of construction, be. given 
to those words wherever: they: might. occur in the statute, and 


*that'is the meaningriwhich must. be given: to.the; words" six 


previous jyéurs"rin-S 2(0A) (c It isto be noticedsthat-the 
definitions given in S 2 of the Act are, as provided there in, to 
govern “unless"there is anything repugnant in the subject or 
context". Now, thé appellant contendss that the words 
“ unless there is anything repugnant" are much more emphatic 
than words such as "unless the subject or context otherwise 
requires", and that before the definition in the interpretation 
clause is rejected as repugnant to the subject or context, it must 
be clearly shown that if that is adopted it will lead to absurd or 
anomalous results And our attention was invited to authori- 

in`which the above rules of ‘constructions havesbeen laid 
down. It'is unnecessary to refer to these decisions as the rules 
themselvés ‘are* established beyond 'aDl.:controversy and the 
point to^be decided ultimately is whether the application of 
the definition in S. 201) is j. repelled in. tbe.'context of 
S 2(BA) (o. ^ 7 UE? wit 


^ - 
a Sl. 


Turing: to’ the’ language of 'S.2;(11), we` have this 
that according to'the definition" contained thefeln, " previous 
year" is the year which is previous to the-year of assessment, 
and that means that there can be only one previous year to a 
given year of ‘assessment: When S 2 (6A) (c) speaks of six 
previous years, it^ is obvious that it uses the expression “ pre- 
vious year” in i sense different from: that which is given to it 
in S: 2(11) becdusé it would be!a ‘contradiction in terms to 
speak of six' previous ‘years’ in relation’ to any specified 
assessment year.’ It was 'argued that under S. 118(2) of- the 
Genera] Clauses: Act 1897, words. in the slgular ‘should be 
read ‘as including the plural and that, therefore; the definition 
of “ previous ‘years " in S 11) could be read. as meaning 

* previous: years”. . But S. 18 only ‘enacts! a rule of ‘construc 
tion which is'to apply “ unless there ‘is anything repugnant in 
the subject or context" ‘and’ to’ read? a^?" previous year" "as 
“previous years": im S, ‘2 (11) would be'to nullify’ the very 
définition ‘of iif! previous: year”: enacted therein; and: such a 
construction must therefore be rejected as repugnant to the 
context. oft was then suggested that all the six previous 
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Gul years might be regarded as previous each to the next following 
1958 year if that was itself a yéar of assessment, and that stich-a 
“~~ construction would, consistently with the gontention of- thee 
Kada k co appellant, give full effect to the definition in S, 2(11) of the 
Tie Co ining Act But this argument overlooks that while there may be 
of nome Tax several preceding years to a given year of assesment there 
an L Venkata. 20 be only one previous year in relation to it, and that it 
rema Aryar, ] Would make no sense to speak of six previous years with 
reference to a year of assessment. We are satisfied that it 

would be repugnant to the definition of " dividend ” in S. 2 (6A) 

(c) to import into the word "six previous years” tbe defini- 


tion of “ prenions year ^ in S. 2 (11) of the Act 


An examinatión of the policy underlying S. 2 (04) O 
also leads-to the same conclusion When a» company makes 
profits and instead of distributing them as dividend accumu- 
lates them from year to year and at a later date distributes 
them to the share-holders, the amounts so distributed would 
be dividend under S. 2 (6A) (c) but when a company whiche 
has so accumulated the profits goes into liquidation before 
declaring a.dividend and the liquidator distributes those’ profits 
to the shireholdérs,iit was: held in Commrs. Of Inland Revenue 
V» Burreli (1) that such distribution was not a dividend, because 
«when once liquidation intervenes) there was no questions of 
-distribution, of ‘dividends, ‘and all the assets of: the company 
-remaining after the discharge of sits obligations | were: surplus 
:divisiblei among’ the shareholders asjcapital It; ~ras to remove 
«this «anomaly uthat: the. Indian ‘legislature, following similar 
‘legislation by British Parliament. in, the, year, 1927, enacted, S. 2 
* (BA): (c)in''1939 s+ The effect t, of this provision sis to:assimilate 
the: distribution:.of, accumulated profits by a liquidator to.a 
aimilar,üistribution by a company which 1s, working; but subject 
»to this imitation that while in {the letter the profits distnbuted 
-will be;dividend whenever they ‘might have been, accumulated, 
1M the former:such profits would be, dividend only in;so, far,'us 
ethéyicame out-of "profits accumulated ;within six years- prior 
ito liquidation; Now, tthé reason of it requires that those years 
must be, urcycle, of six, yearm preceding the liquidation,.and: that 
oap onsaeuqur on Babopr od ^tdbornoet ana ponit fetta 


* (D, (984) DTe 977—017 gp tts esr. Me dre) 
. 
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‘ 


is what is meant by the words " previous years. - It was argued 
for the appellant that if that was what was intended by the 
Acgislature, that wag sufficiently expressed by the words " 'preced- per Thanua 
ing vears” would have meant calendar years, whereas the Kedia & Co. 
accounting years of the: company for aswertainment of profits The Onge 
and loss might be different from the calendar years, and the of Income Tay 
words “ previous year” would be more appropriate to connote r z 7 Fenkata- 
the financial year of à company Now, it should be mentioned rama Aryer, J 
that when a company in liquidation distributes its current pro- 
fits, that would also be not dividend as held in Burrel?’s case (1) 
and the law to that extent has been left untouched by S 2 
(8A) (c) and it has accordingly been held by the High Courts 
that the current profits of 2 company in liquidation which are 
distributed to the shareholders ore not dividend withm S 2 
(6A) (c) Vide, Apwavu Chettiar v Commr, of Income tax (2) 
and Girdhordas & Co, Lid, v Commr. of Income tax (8). 
Therefore, accumulated profits which are sought to be caught 
in $ 2 ABA), [Om would be the profits accumulated in the the 
«financial years preceding the year in which the'liquidation takes 
eee E d the words 

"previous Years” in S 2 (BA) (c ' In| the present case, as the 
company went into liquidation 18th | January 1950. excluding 
the current, year which commenced on Ist April 1949 the six 
previous,years will be the years 10494 to 194849. ub 


ad dU 


Cm 
1958 


baro ba Qe yaa et v» So de Henri 
Sb far!!we' have cónsidered the question! on the-language 
af S 2 Pa © and the piga Ade x On behalf of 


ed TM gau i ps dedi TN s p nos t antl " nit P s ¥ 
oon D DEFAR b “pig DIES tad a ui Ji ite "mi "which “the eK. 
aston “fni EK: years” ds is defied !in'’s, 9" (11) 6f. the Act. 


in ‘gniticientt to refer to öne them, gi ul iu tihe” de sion 
of this ues in Commr of Income tax, Madras E yk SUAE 
vasan(4) There, the point for decision was as to the 


nahasian crabs aa ere f Gügues susian odt 
E ntaf wur pel es ee nahal ali pat at ndi hus 
1 ‘Tax: nt 

10 Rothe "UT R um ALGA vA fa Maa dm oon MPa) na 


(4) SCR Aie Got ATR [1968] $C 313 (IB) 
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3) 
Gil interpretation to' be put on the words: "end of, the previons. 

1968 years" in S, 25 subes. (3) and: (4) of the Act. which dealt with 
-— discontinuance of or succession to a business, and it was held e 
Kati k Co that the expression “ previous year " in those: provisions meant 
an'accoünting year expirlng}immediately, preceding the date of- 

pis DESEE ennu or -succession., The decision ıs not. itself 
T cps dais. Televant’ to the present discussion. But certain observations 
rama diyar, J thereimn'are relicd-on as bearing on-the “point now under 
consideration, Mahajan, N delivering th thè E MSA oF the Court 

observed: > ^ u^ 7 


^u paci "s 


. “The: exprestion < ‘ previops . year *jwubstantlally. means 
an accounting; year comprised » of a full period of twelve 
months and usually corresponding to financial | year preced- 
ing the financial, year -of assessment, i also means an 

' aooga gomprised of a full, period of twelve months 
. adopted-by the assessee for maintaining , hig accounts | but 
different. from the: financial year 3 and preceding a fibancial | 
year, For purposes of the charges sections of the Act unless" 
, Otherwise, provi ded for it, 1s op-related to.a year of assess. 
‘ment, immediatel eias it, but it is Bot  Hecesrarily 
A wedded- to, an assessment year in all cases and if cannot 
be said that; ‘the expression * present year,’ has no meaning 
unless it u used in relation ‘to a finaricial year. In a cer- 
tain context it may well mean a completed accounting year 
ER in the PEE: ofa ES d 


J t 


" The learned Judges in, the Court below have relied on thése 
! observations, and quite rightly, a5 supporting their conclusion 
that the expression “ six, previous years” in S, 2 GA) (c) means 
only the six accounting years, of a a éoaipany preceding ‘the 

date, of liquidation. Ub sex ee et cas T Sms 
1 ^" eah oy jeg ae 0 AR Gya 
The appellant sought to raise one other contention, 

` and that is that the Indlan Companies Act came into opera- 
tion in Udaipur territory, op lyt, April. 1951 nly; by forte of; 

ST Td 35:45 t2 8.70] a 
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the part B States Laws Act (III of 1951) and during the Civil 
relevant period the Mewar Industries Ltd. was not a company - Toss 

as defined in Sec 2 (5A) of the Act, and that therefore the Feta ce 
distribution of assets made by that Company on 224-1950  Kedm k Co 
could not be held to be a dividend as defined in 3 2(6A) (c) yhe AE 
But that is not a question which was referred for the opinion of Income '1 
of the High Court pnder S. 66 (1) of the Act, nor is it even T L Fenkete 
dealt with by the Tribuna] and therefore cannot be said to rama Arar, J 
arise out of its order. Moreover, whether, the Mewar Indus- 

tres Ltd ıs a Company as defined in the Indian Income tax 

Act is in itself a question over which the parties are in contro- 

versy The definition of “Company” under the Indian Income 

Tax Act has undergone several changes from time to time, and 

on the relevant date it stood as follows: 


“2(6) Company means 

(1) any Indian Company or 

(ii) any assomauon, whether incorporated or not 
whether Indian or non-Indian, which is or was assessed 
ay a' company for the assessment for the year ending 
on the 31st day of March 1948, or which 1s declared by 
general or special order of the Central Board of 
Revenue to be a company for the purposes of the Act” 


Jt was contended for the respondent that the Mewar Industries 
Ltd was an association which was assessable as a Company 
for the year ending 31-8-1948 and that it was, in fact, assessed, 
but the appellant disputes this As the point turns on a disputed 
question of fact, it cannot be allowed to be raued at this stage. 


In the result, we bold that the sum of Rs 26,000 received 
by the appellant, on 224-1960 was dividend as defined ın Sec. 
2 (8A) (c) of the Act and 1s chargeable to tax. 


The appeal fails, and is dismissed with costs. 


T KB. "E Appeal dismissed 


be ee H E 
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GREETINGS. 


The CALCUTTA LAW JOURNAL offers its respectful 


greetings to the HIGH COURT AT. CALCUTTA on the - 


occasion of its Centenary celebratrons: This Journal 1s proud 
to have served in its humble way this ancient Court since 1905 
The historians of the future may find the pages of this journal 
useful in askesmng correctly the achievements of this famed 
Court. #8 


1 July 1862 witnessed the integration of the Crown Court, 
being the SUPREME COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL for the purpose of securing a uniform 
system of judicial administration in the Presidency. of Bengal 
of the British Empire of India It is unique that the Couit 
has been able to maintain its unbroken continuity of existence 
even after the cessation of the British Rule in India. In 
assessing the achievements of this Court during the century of 


us existence, it will not. however, be proper to use the same- , 


yardstick before and after.16 August, 1947. 


r yon 
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APPELLATE CIVIL Be esL TUNE 


Bejors Mr. Justice Renupada Mukherjee, 
Sm, SMRITIMALA alias SMRITILATA BOSE 
Ve 

Sri TRIDIB NATH ROY* `. 


Sut for ejecitmemt —West. Bengal Promises Rent Control Act, 1950, Sec 
* M(S)—Protectton Under the Section when can be mooked, 


New pomt when can be reused m Second Appeal—West Bengal Promires 
Rent Control Act, ]860—.Sec 14(9)- What mut be proved by the 


the frou that the tenant has defaulted 
i October, 1064 to May 1955, if 
tenant can estabinh that be bes paid rent in Advance and that an 


been made with rent of any parucular month at the date of the 
institution of the suit, the tenant will be entitled 


3 
1 
3 


even 


Tn order to. mee ear for. eviction, Dazed upon B nical desi, 
for the landlord to show that the tenant s'a ter of the descnp- 
menuoned in the proviso to Section 14(3) of the West Bengal Premises 


Appeal by the Defendant, 


Swt for Ejectment by the landlord on the ground that the 
tenant 1$ in arrears from October 1064 to May 1956 both the 
months inclusive. 


The material facts will appear from the judgment: — 


* Appeal from Appellate Decree: No 943 pe spent the decree 
f Sri K. Chanda, Sub- E Court, District 24-Parganas at 
Alipore In T Appeal No 1 1967' dated 8th November, 1957 affirming 
the decree of $m Ra Nath Patra, Additional Munzf, 2nd Court, 
Sea)dah, dated the 1i January, 1057. bs 


. e. - 
19e 6 + is HIGH COUERD 4 n ve qe 


, , 
Rajendra Bhusawt Bakshi \with*Monohar Chatterjee for Cini 
the Appellant, 1969 

aoe Nye et ?" \ $c —— te 

Bankim Chandra Baneryee, Susil Kumar Dutta and Susi? Mike MER 
Kumar Banerjee for the Respondent! «^! Boxe 


" Sri ‘Tridib Naiti 
The Judgment of the Court was as follows’ — ^ Roy 
Makers 
Renupada Mukherjee,’ J.—This appeal has arisen out of a Mukherjee, J. 


suit between a landlord and his tenant The premises con- 
cerned dre a portion of'premuses No 19, Srinath Mikherjee 
Lane Admittedly, the monthly rent of ‘the premises was 
Rs 125/- The groünd fot eviction was that the tenant had 
committed default in payment of rent for the period from 
October, 1954 to May, 1955 and had thereby deprived herself, 
of protection from eviction under the provisions of the provisg 
to section 14(8) of the West Bengal Premises Rent Control Act, 
1950 The plaintiff also claimed mens profits against the de 
fendant, 


The suit was contested by the defendant, who raised 
several objections in her written statement contending that she 
was not a defaulter as alleged by the plaintiff and that the suít 
was not maintainable against her and the notice to quit was 
not served upon her and the notice itself was not valid or 
sufficient. AI these defences were overruled by the trial court 
which decreed the suit of the plainuff The defendant pre- 
ferred an appeal which was dismissed by the lower appellate 
court, so the defendant has preferred this second appeal 


Mr Bakshi, appearing on behalf of the tenantappellant 
submitted only one point for my consideration, which I shall 
presently discuss He did not press the objections raised in the 
trial court by the defendant regarding the maintainability of the 
suit or the service of the notice to quit or its validity or 
sufficiency. Mr Bakshi only contended that from the evidence 
adduced by the plaintiff himself it would appear that the de- 
fendant deposited one morith's rent in advance with him and 
this deposit is still. with! the plaintiff and if that is applied to- 
wards the default for the first month, then the defendant will 


—— 
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Sn Tndib Nath 
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not come within the mischief of tlie proviso to section 14(8) 
of the Rent Control Act of 1960 In order to examine whether 
there is any substance in the above contention of Mr. Bakshi, 
P shall assume for the moment that one month's rent was paid 
1n advance by the tenant to the landlord and this amount was 
actually in deposit with the landlord at the date of the 1nstitu- 
tion of the suit, Mr, Bakshi contended that the landlord, who 
is ın the position of a creditor, did not appropriate the above 
amount towards rent of any month ‘and so this amount should 
be applied towards the rent of October, 1954, that is the first 
month of the alleged period of default Mr Banerjee, appear- 
ing on behalf of the respondent, contended, on the other hand, 
that the tenant not having oxerdsed the option of apply- 
ing the deposit towards rent of October, 1954 and she having 
failed to call upon the landlord to make an adjustment of the 
alleged deposit, ıt 15 not open to her now to ask the court to 
apply the deposit towards the rent of any particular month In 
support of this contention Mr Banerjee relied on 
Balaknshna Ayyar v Nanancethammal(l) ‘That case arises 
out of the Madras Buildings (Lease and Rent Control) 
Act The material provisions of that Act which are relevant 
for the purpose of this appeal are similar as those of the Rent 
Control Act of 1950 So, if the Madras decimon is followed, then, 
the contention of Mr Banerjee that the tenant cannot ask to 
adjust the deposit rent against any subsequent default because of 
her omission to claim such adyustment before the institution of 
the suit should be given effect to With all respect to the 
learned Judges of the Madras High Court who decided the 
above case, I am not prepared to accept that decison as correct 
That decision overlooks the statutory provisions of section 61 
of the Contract Act which runs in the following terms: 


" Where neither party makes any appropriation the 
Payment'shall be applied in discharge of the debts in order 
of tıme, whether they are or are not barred by the law in 
force fór the time being as to the limitation of suis, If 
the debis are of equal: standing, the payment shall be 
applied ın- discharge of each proportionately.” 


C) (90) 11 Med LR 879, o.. 


WaS : HIGH COURT ' 


There cannot be any doubt that in this case the payment 
of advance rent was payment of rent. It cannot also be dis- 
puted that there was no appropriation by either party So the 
payment should be applied iri discharge of the debts of thé 
tenant in order of time. It has been held In a decision of the 
Allahabad High Court reported in Kalyan Mal(1) that where 
the creditor has not chosen to make any appropriation until the 
court pronounced, its opinion, the provisions of section 61, Con- 
tract Act, came into operation and it is the duty of the Court 
to direct appropriation in accordance with that section As there 
was no appropriation in the present case by any party, it is ‘the 
duty of the court to give directions regarding appropriation 


Gv ` 


1959 
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Sm Smritimala 
alias Smritilata 
Bose 
E 
$n Tndtb Nath 
Roy 


Renupada 
Pivot 


of the payment In the circumstances, the payment of advance > 


rent should be adjusted towards the rent of the first month of 


the period o£ default, namely, October 1954, assuming of course, 


that the story of deposit is true. In this view of the matter, I 
follow the Full Bench decision of the Allahabad High Court 
which ‘is based upon tection 61 of the Indian Contract Act 


If the alleged deposit of one month's rent is appropriated 
towards rent of October, 1954, then, the tenant will not be a 
defaulter within the meaning of the proviso to section 14(8) of 
the West Bengal Premises Rent Control Act of 1060, because 
the subsequent payments will be payments for rent, not of the 
months mentioned in the judgment of the courts below but of 
the next succeeding months, The whole question in that case 
will be whether rent for one month was really paid in advance 
by the tenant and whether that amount was still in deposit with 
the landlord at the date of the institution of the suit 


Mr, Banerjee next contended on behalf of the landlord 
respondent that no such defence as mentioned above and as 
taken by Mr. Bakshi for the first time in this appeal having 
been taken in the courts below, it is not open to the tenant to 
take up that defence for the first time in second appeal. Ordin- 
arlly, a new defence which is entirely based upon facts should 
not be allowed to be taken in second appeal. It, however, 
appears that the point now taken by Mr: Bakshi has arisen 
upon a statement made by the plaintiff himself in his cross 
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examination. It should not also be forgotten that in order to 
succeed in a suit for eyiction based upon technical default, it 
is for the landlord to show that the tenant is a defaulter of 
the description mentioned in the proyiso to section 14(3) of the 
West Bengal Premises Rent Control Act of 1950. Remember- 
ing these facts, I think, this Court should allow the tenant to 
take up this defence for the first time in this appeal. At the 
same time, an opportunity should be given to Mr. Banerjee's 
cient to meet this defence by adducing such evidence as he 
may be advised to adduce. 


In the result, I allow this appeal, set aside the judgment 
and decree passed by the lower appellate court and remand the 
matter to that court for the ` purpose’ of deciding whether one 
jnonth’s rent had been paid by the tenant to the landlord in 
advance and whether, that amount was still -in deposit with 
the landlord at the date of the institution of the suit. Both 
parties will be allowed reasonable opportunity to adduce addi- 
tional evidence on this point. If ‘the finding of the lower 
appellate court be in favour of the appellant then it will dis- 
miss the suit of the plaintiff. If, one tle other hand, the finding 
of that court be in favour of the landlord, ‘then, it will decree 
the suit of the plaintiff.” In view of the circumstances of this 
case, I direct that parties will bear their own costs in this Court. 
But costs of the courts below will abide the final result of the 
suit. 


Appeal allowed. Case remanded 
to the Lower Appellate Court. 


R.M. 
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CIVIL REVISION 
Before Mr Justice G, K. Mitter, 
KHITISH CHANDRA CHAKRAVARTY 
Vs, ° 
THE STATE OF WEST BENGAL & Ors.* 


Bengal Excise Act, 1909 (Bengal Act V of the 1909)—Section 42(1)—Grounds 
for cancellation or suspension of excise licence—Procedure—A ny 
violation of conditions of an excise licence, if an offence—Cancellation 
of licence under Section 49(1) (c), when permissible Procedure —Such 
cancellation, if hable to be questioned by a writ of Certiorari under 
Article 226 of the Constitution of India—Section 444— Renewal of 
licence, 1f a matter of right. - 


Section 42(1) of the Bengal Excise Act, 1909, embraces a large number 


of grounds which permit the cancellation or suspension of an excise 
license. i 


Under Section 42(1) (9 of the Act, such cancellation or suspension 
may be at the mere will of the authority granting the licence. 


Under clause (d) and (e) of Section 49(1) of the Act, the holder of 
the the licence is liable to lose the same if he is convicted of any of the 
offences mentioned therein, and the authority has merely to satisfy himself 
that there has been a conviction of any of such offences. In such Cases, 
if the authority is satisfied about the conviction, he can cancel the licence. 


If the authority desires to proceed under clauses (a), (b) or (f) of 
Section 42(1) of the Act, he must hold some en uiry, and "must give the 
holder of the licence a chance to refute the al egations on which the 
cancellation is proposed. 


Every violation of the conditions of an excise licence does not amount 
to an offence under the Act 


The cancellation of an excise licence under Section 42(1) (c) of the 
Act is permissible if the holder thereof by himself or b any of his 
servants has broken any of the terms and conditions of the licence There 


must of necessity be a finding that there has been a breach of the terms 
and conditions of the licence, 


Under Section 42(1) (c) of the Act, if the finding as to the breach is to 
be based on oral testimony of a third party, means must be afforded to the 
holder of the licence to show that such testimony ought not to be accepted. 
This cannot be done without giving the holder an Opportunity to cross 
examine that person in a case where the allegation is that he has been 
over-charged. The opportunity must be a real one. 


The process of determining that there has been a breach of the con- 
ditions of the excise licence, should not be equated to a judicial process, 


Civil Revision case No. 1569 of 1958. 
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- Civil? . but it ought to be something analogous thereto. Rules of evidence in the 
c Evidence Act need not be o , but any evidence to the élfect that 
1960 there has been an overcharge, must be allowed to be subjected to cross 


MEL éxatnination. Such ‘interrogation heed not necessarily be a lawyer, but 
e  Ehitish Chandra at least the holder of the licence must be given To to do it him- 
Chakravarty. @lf. . To call upon a servant who attends to. customers and 
Th vs. is very often illiterate or of little education, to cfoss examine a trial pur- 
Te State of  chaser, cannot be treated as giving proper opportunity to cross examinc 
s Benga) a person alleging violation of the terms. of the licence., - 

. E 


ge an: The cancellation of am excise licence under Section 42(1) (c) of the 

- K. Mitter, J. Act is not an administrative act, and is liable to be questioned by a writ 

be of Certiorari under Acticle 226 of'the Constitution of India. Nakkuda 
December, 2. Ali vs, M. F. De S. Jayaratne, relied on. ` 


Renewal of an excise licence under Section 44A of the Act is not 
a matter of right. a - 


: The material facts will appear from the Judgment: — 


Nirmal Chandra Sen, and Shyamapada Choudhury—for the 
Petitioners, i 


J: Majumdar and 8. Bose—tor the State. 
S. K. Roy Chowdhury—lor the Opposite Party No. 9. 
The Judgment of the Court was as Follows: — ` 


^ O. K, Mitter, J.—This is an application under Article 226 

of the Constitution for the issue of Writs of all known kinds 

against diverse persons and bodies including the State of West 

Bengal, the Governor of the said State, the Minister in charge 

of Excise, the Board of Revenue, the Commissioner of Excise 

and others. The substantial complaint is that the petitioner 

who was the licensee of a Country spirit shop had his licence 

cancelled in a manner not warranted by law and that his revision 

and review petition against the order of cancellation and dis- 

` posed of -by the Minister in charge of the Excise Department of 
the Government of West Bengal was without jurisdiction. 

' The facts of the case as disclosed in the petition are as 

followsi— = 7500007 M : 
The petitioner was granted a licence for a country spirit 
shop at Metelli in the istrict ob Jalpaiguri by the Collector 
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and, Deputy Commissioner .of Jalpaiguri under the rovisions Civil 

of the Bengal Excise Act; 1909, in thé yer 1946. This licence ig 

was renewed from year to year until 1957 when it was cancelled. |... “~ 

A dan MA dà peg ses rr 00 d dos. te ca u Khitish Chandra 
A Sub-Inspector of Excise at Jalpaiguri inspected the shop Og ^ Chakravarty 


I! ex meg f ey E LE "s : 

January 8, 1956 and charged the petitioner with an offence The SU Ge A 
under section 54(c) of the F&tise Act On the allégaiion that à West Bengal 
. tae f ed 6 EEE ay a DEI B T ^ E 

salesman had made over charge of 9 as. from a custemer. Bam. 


Pursuant to this complaint, thie Excise Süpetintendent of Jalpai- G. K, Mutter, J. 
guri called upon the petitioner on January 14, 1956 to show i 
cause why his licence should not be tanvelled. "Thé petitioner 
showed cause and claimed to. be heard in defence. The licence 
was renewed for the year 1956-57 in April, 1956.- On April 8: 
1956 there was a. joint inspection of the petitioner’s shop by 
J. C. Chatterjee, Excise Inspector and P. K. Sarkar, Excise Sub- 
Inspector of Jalpaiguri. According to the Inspection report 
of these two Officers a trial purchaser had been charged Rs. 2/» 
in excess of the prescribed price for two bottles of liquor. Tht 
purchaser was sent inside the shop with only a five rupee note 
on his person and examined in the shop in the presence of the 
salesman after the purchase when it is said he had only Rs, 1-8-0 
left with him. The petitioner's salesman is alleged to have said 
that he had taken only Rs. 2/8/. from the purchaser. The 
five rupee note which ad been marked was recovered from the 
till of the shop. The petitioner was again called upon by a 
notice dated July 6,,1956 to show cause -why his licence should 
not be cancelled. This was done on August 24, 1966. The 
complaint of over charge was denied. By an order made on 
August 16, 1956 by the Deputy: Commissioner of Jalpaiguri the 
petitioner’s licence was suspended. According to the petitioner 
this was done contrary to the principles of natural justice with- 
Qut a hearing given tp him. The petitioner prayed for with- 
drawal and/or cancellation. of the said order on August 23, 
1956 but this was refused by the Deputy, Commissioner on 
September 11, 1956 without a hearing. By a further order made 
on September 15, 1956 the petitioner was directed to make 
over charge, of the shop to one J. C. Ballow. - The. petitioner’s 
appeal against the order of suspension was allowed by the 
Commissioner of Excise on October 28, 1956. Thereafter the 
two cases already started against him for showing tause against 
cancellation came up for hearing Before the Excise Super- 
intendent. The petitioner claimed, the right and asked for an . 
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Civil: opportunity to cross examine the Excise Inspector. and Sub- 

1960 ° Inspector as- well as, the trial purchaser. By order dated 

. Khi iie ud "M December 27, 1956 the petitioner was informed that his- prayer 
Chakravarty fr cross examination had been rejected and that the two cases 
The Bio would be heard: on January: 6,'.1957- when he could appear 
West Bengal through a lawyer. By his report which is annexed “K ” to the. 
Oe, petition running into 25 type written pages the Superintendent 
G. K. Mitter, J. of Excise held, inter-alia, that the complaint of making extra 
charges from the tria] purchaser had been proved beyond any 

reasonable doubt and recommended ‘the cancellation of the 

petitioner’s licence. The said. report deals elaborately with the 

charges made and the explanation submitted. It is noted in 

the report that.so far: as the first case was concerned the peti- 

tioner had: made-no prayer for cross -examination of the trial 

purchaser or the Inspecting Officer presumably because such an 

. Opportunity. had been offered at the time of the inspection of 

the shop as appeared from the inspection report. With regard 

to the second occasion the Excise Superintendent noted that an 
opportunity. for cross examination had been given immediately 
after the inspecting but was not availed of, "The Inspector did ` 

not accept the written explanation offered and held the peti- 

tioner to be guilty of over charge. The Deputy Commissioner 

acting on ‘this recommendation and without -hearing the peti- 

tioner accepted and adopted the same cancelling the petitioner's 

licence. The Excise Commissioner. directed stay, of operation 

of the Deputy Commissioner’s order on February 19, 1957. The 

petitioner ‘recovered possession of the shop on February 27, 

1957. On March; 1, 1957, the petitioner preferred an appeal 

before the Excise Commissioner against the. order of can- 

cellation. The appeal was rejected on April 25, 1957. On 

May 20, 1957, the petitioner presented a revision petition to 

the State Government under section 8(8) of the Excise -Act. 

It is said that the same was filed before Minister in Charge of 

Excise Department at the instance of the Deputy Secretary. By 

memo dated November 18, 1957, the petitioner was informed 

that his petition had beer rejected.. He thereafter filed a review 

petition before the Minister in charge of Excise which too was 

rejected on January 14, 1958.. The petitioner complains that 

the power. under section: 8(3) of the Act were exerciseable only 

by the Governor personally in a judicial manner and that the 

" Governor could not delegate such judicial function to any other 
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person or authority. ‘He submitted a letter demanding iustice 
of the Government of West Bengal on February 12, 1958. which 
met with no response. The grounds for the petition no less 
than 17 in number are given in paragraph 40 of the petitiorf. 


The principal ones relied on at the hearing of this application 


are as follows: — 


_ (a) The suspension and/or cancellation of the petitioner's 


licence under Section 42 of the Act could only be 


made dfter his trial under section 74(4) of the Act 
_ read. with other section of chapter 9 thereof, 


(b) The principles of natural justice were not followed 
in that the petitioner was denied a right to ‘cross 
examine witnesses on the strength of whose 
evidence the order for cancellation was made. 


(c) That the Collector acted arbitrarily in accepting 
the recommendation of the Excise Inspector with- 
out giving an opportunity to the petitioner to show 
cause against the proposed punishment. ' 


d That the Excise Superintendent being himself thé 


complainant in the second case’ could not act as 
a judge in deciding the merits of the other case. 


(e) That the Minister in Charge of the Excise Depart- 

. ment had no jurisdiction to hear the revision 
petition of the petitioner which could only be done 
by the Governor of the State. 


, Three affidavits in opposition have been filed in answer 
to the petition, the first by one Gurudas Goswami on behalf of 
the respondents Nos, 1' to 4, the second by Mukunda Prosad 
Sen, the Commissioner' of Excise on behalf of the respondent 
No. 5 to 7 and the third by the respondent No. 9, Jogesh Kumar 
Ballow. In his affidavit Mukund Prosad Sen refers to condi- 
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tion 4.of the licence given to the petitioner by which he was 


directed ‘not to sell liquor at prices above or below the pres- 
€ribed prices, ‘His version of the petitioner’s case is as follows: 
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The first case-against the. petitioner was:on-the basis of an over 


charge of 9 as. from a trial purchaser, the purchase being "inter 


,Cepted by the Inspecting Officer immediately after the tran- 
section 'in'the presence of the’ &álesman.. The petitioner sub- 


mitted his explanation and“prayed foran opportunity of stating’ 
his case through his lawyer on` February 18, 1956. He was! 


heard on April 10; and again on January 5, 1957.. :On Decem- 
ber, 1956 he prayed for an opportunity to cross examine the 


trial purchaser and the Inspecting Officer but this was refused.’ 


The Deputy Commissioner of Jalpaiguri accepted the report 
of the Superintendent of Excise datéd February 4, 1957 as also 
the recommendation contained therein by his order dated 
February ‘7, 1957. The second case ‘against the petitioner was 
for seven offences detected by the Inspector Excise’ during his 
inspection on April 8, 1956. The petitioner's explanation was 
accepted only in part and by his report made on February 4, 

e Superintendent of Excise recommended the ‘cancellation of 
the licence. - According to the deponent there is no provision 
in the Bengal Excise Act or the Rules framed thereunder for 
allowing’ cross examination’ of persons in procéedings of the 
kind taken against the petitioner; further the Act or the Rules 
do not provide for a hearing to be given by the Deputy Com- 
missioner before the cancellation of a licence. 


Gurudas Goswami, Dipati Secretary to the Goverament of 


West Bengal in the: Excise Department’ states in his affidavit. 
that the ‘petitioner files “his revision’ petition before the: 
Secretary, Excise Department, Government of “West Bengal om 


May 20, 1957 and the: same was ‘heard by the Minister in 


.charge in the presence of the petitioner on September. 19, 1957. 


The Minister advised the Governor to reject the petition and 
such decision was accepted by the order issued on! November 13, 


1957. The deponent:points out that the -petition of revision’ 


was not addréssed to the-'Governor nor did the ‘petitioner's 
lawyer take any objection to the Minister's hearing the same; 
further the Minister in GINE: was ni eet authority to hear 
such revision petitions. E PR 


There is nothing special ‘in. the afidávit: of Jogesh Chandra 


Ballow to take note of. 


EU VIP a: c 
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On-behalf of-the - asia the following ‘contentions ‘were’ 
raised: — . i 

ay The petitioner- was granted licence for the shop unde» 
the fixed fee system and-not under the auction system. As such 
the renewal of such licence was virtually automatic subject to’ 
good conduct. Reference was made in particular to an dbser- 
vation of Das, C. J. in the case of G. Mal and Sons V.. The 
State of Dethi(1). 


. (2) The petitioner’s licence did not contain any provision 
for cancellation at the will of the granting authority within the 
meaning of Section 42(1) (g) of the Excise Act and ag such can- 
cellation could only be effected’ under the other clauses ot the 
said‘ Section. | 

(8) The Inspection held by the different Excise Sub- 
Inspectors and Inspectors as a result of which the miscellaneous 
cases were started against the petitioner could only be made in 
exercise of their individual powers under Section 66 and 70 of 
the Excise Act and not under any authority delegated by Oe 
Collector of Excise. 


(4) The proceedings before the Excise Superintendent 
were judicial procéedings and the petitioner was never given an 
Oportunity to ‘cross examine the trial purchasers on whose 


: allegations mainly the petitioner was found guilty of over- 


charging. In the absence of a proper opportunity for the cross 
examination of the persons on whose testimony the cancellation 
was based, the petitioner ought not to lose his licence. 


(5) The Collector of Excise did not give any hearing to 
the petitioner or any opportunity to him to cross examine 
witnesses and merely affirmed the- Excise a 
Order. 


On behalf of ET eniak it was contended: ' (a) that 
every violation of any provisions of the Excise Act or any rule 
or notification made’ thereunder: wàs an offence under the Act 


(Jl) A.LR. 1959 S.C. 65 at page 69. 
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and that. charges made in the. two inspection reports were 
offences under the Act, (b) The inspections were duly held 
under the Act under Section 67 thereof, (c) The Collector's 


Chakravarty e power to suspend or cancel a licence was wholly administrative 
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West Bengal 
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‘and not quasi judicial, he could cancel the licence in his sub- 
jective determination and could delegate the power to do the 
sanfte, In support of this main ground of. defence reliance was 
placed on the .case, of. Nakhuda Ali Vs. M. F. De(s). 
Jayaratne(1) and Debendra Bandhu Lahiri Vs. The State 
of West Bengal(2), (d) Section 65(1) (a) of the Act: 
made no distinction between. these powers of the Collector 
and those of other Excise Officers and as such the Excise 
Superintendent had power to act under the above Section 
read with order 9(j) of the notification under the Act, (c. The 
cancellation of licence .being an administrative act there was 


* no question of violation of natural justice, (f) Even if the 
*Collector’s function under Section 42 of the Act was quasi- 


judicial, the principles of natural june gould m not be attracted 
to such function. 

Under Section 7(1). of the Act the administration of the 
Excise Department is ordinarily under the charge of the Collec- 
tor. Under Subsection (2) of the Section it is open to the 
State Government, (i) by notification to appoint an officer who 
shall, subject to such control as the State Government may 
direct, have the control of the administration of the. Excise De- 
partment or (ii) to appoint officers of the Excise Department 
of such classes and with such disignations, powers and duties 
as the State Government may think fit, Under Section 8(1) of 
the Act the Collector is to be subject to the Control of the Excise 
Commissioner who in such matters as the State Government may 
direct, is to be subject also to the control of the commissioner 
of the Division, Under Sub-section (2) of the Section orders 
pissed under the Act or under any 3 rule made thereunder are 
appealable to such. authorities arid under such procedure as 


. may be prescribed by rules made under section 85 ‘clause (c) 


of the Act, Under sub-section (3) ‘the State Government may 
revise any order passed , by the. Collector or the Commissioner 
„of a Division., , - , 


ta! 4. 


(0).( ) 54 CWN. 883 1 2B 
(2) ALR. 1952, Calc. 808. 
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Under section 38 every licence, permit or pass granted 
under thè Act is to be subject to such restrictions and such 
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a licence, permit or pass under the Act may cancel or suspend it. rhe State of 


Under clause (c) of Section 42(1) such cancellation may „be 
made in the event of any breach by the holder thereof, or by 


West Bengal 
& ors. 
a 


any of his servants, or by any one acting on his behalf with his.G. K. Mutter, J. 


,express or implied permission of any of the terms or conditions 
thereof. “Under clause (d) such cancellation is also permissible 
if the holder is convicted of any offence punishable under the 
Act or any other law for the time being in force relating to 
revenue, or of any cognizable and. non-bailable offence etc. 
Under clause (g) cancellation or suspension may be ordered 


at the will of the appointing authority if the conditions of the , 


licencé so permit. Under Section 44A no person to whom a, 
licence has been granted.under the Act shall have any claim 
to the renewal of such licence or, save as provided in section 
43, any claim to compensation on the determination thereof. 


Under section 66 the Excise Commissioner or a Collector 
or any Excise Officer not below such rank as the State Govern- 
ment may subject to any restrictions laid down by the State 
Government by rule made under Section 86, enter and inspect 
any place in which any-ingozicants are kept for gale by any 
licensed person and examine his accounts and registers. 


Under section 85 the State Government may make rules 
to carry out the objects of the Act or any other rule for the 
time being in force relating to the excise revenue. 

I cannot accept the argument that every violation of the 
conditions of a licence amounts to an offence under the Act. I 
find myself unable to ‘accept the contention exphatically 
put forward on behalf of the respondents that the cancellation 
of the petitioner's licence under Section 42(1) (c) of the Act was 
an administrative àct and as such not liable to be questioned 
by a Writ of certiorari. In Nakhuda Al's case(1) the regulation 
under which the Collector cancelled the excise licence was in 
the following terms: — 


Q) (+) 54 C.W.N. 883 
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“Where the Controller has reasonable grounds to 
believe that any dealer is unfit to be allowed to continue 
as a dealer, the Controller may cancel the textile licence 

- or textile licences issued to that dealer.” 


Clearly the regulation provided that if the Controler 


, had reasonable grounds to believe that the dealer was unfit he 


could cancel the license and there was no question of his acting 
as a judicial tribunal at all. The process of cancellation was 
not analogous to any judicial process. Reasonable belief about 
the unfitness of the. dealer.in the mind of the Collector was 
enough. The -Judicial Committee treated the words of regula- 
tion-62 quoted above” as imposing a condition that there must 
in -fact exist such reasonable grounds, known to the Controller, 
before he can validly exercise the power of cancellation. “The 
Board- discountenanced the view. that “a man enjoined not to 
take section unless he has reasonable grounds for believing some- 
thing can only arrive at that belief by a course of conduct 
analogous to judicial process. “ Their Lordships went on to 
quote from the case of R.. V. Electricity Commissioners(1), 
that" wherever anybody of persons having legal authority 
to determine question affecting the rights of subjects, 
and having the duty to act judicially, in excess of their legal- 
authority they are subject to the controlling jurisdiction of the 
King’s Bench Division exercised in these writs.” The Judicial 
Committee also accepted the dictum of Hewart C.J, in 
R. Vs. Legislative Committee of the | Church Assembly(2) 
that "in order that body may satisfy the required 
test it is enough affecting their rights of subjects; there must 
be superadded to that characteristic the further characteristic 
that the body has the duty to act “ judicially." 

The cancellation of the licence is permissible if the bolder 
thereof. either by- himself or any of his servants, has broken 
any of the terms and conditions of the licence. There must 
of-necessity be a finding that .there has been a breach of the 
terms.and conditions of the licence. 

"gj des) 1 K-BOI7L. € 

n (1998) ji KB: 411°: . 


' HIGH COURT ' 


Election 42(1) embraces a large number of grounds which 
permitted the cancellation or suspension of an excise licence. 
At one end, as provided in clause (g} such cancellation or 
suspension may be at the mere will of the authority granting 
the licence. Under sub-clauses (d) and (e) the holder is liable 
to lose his licence if he is convicted of any of the offences there 
in mentioned and the authority has merely to satisfy himself 
that there has been a conviction of any of the offences therein 

mentioned. In such cases if the authority is satisfied 
` about the conviction he can cancel’ the licence. But if the 
authority desires to proceed under clauses (a) (b) or (f) he must 


hold some enquiry and must give the holder of the licence a 


chance to refute the allegations on which the cancellation of 
license is proposed. ‘To proceed under sub-clause - (c) the 
authority must come to a finding that there has been a breach 
of the terms and conditions of the licence. If the finding as 
to the breach is to be based on the oral testimony of a third 
party it goes without saying that means must be afforded to the 


helder of the licence to show that such testimony ought not to 


be accepted., I cannot see how this can be done without giving 
the holder of the licence an opporunity to cross examine a 
person in a case like the present where the allegation is that he 
has been overcharged. The opportunity must be a real one. 
The process of determining that there has been a breach of the 
conditions of the licence should not be equated to a judicial 
process but it ought to be something analogous thereto. Rules 
of evidence as laid down in the Evidence Act need not be 
observed but any evidence to the effect that there has been 
any overcharge must be allowed to be subjected to cross exami- 
nation. Such interrogation need not necesssarily be by a lawyer 
but at least the holder if the licence who is going to lose the 
same must be given a chance to do it himself. To call upon 
a servant, who attends to customers and is very often illiterate 
or of little education to ‘cross examine a trial purchaser can 


hardly be treated as giving proper opportunity to cross examine 


a person alleging violation of the terms of tbe licence. The 
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petitioner did not have such an opportunity. The report of : 


the Inspector of Excise dated April 8, 1956 shows that he asked 
the salesman to cross examine the trial purchaser but the sales- 
man refused to do so. The Superintendent of Excise rejected 
the prayer of the petitioner to cross examine the trial purchaser. 
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ou . In. my yiew, „Without going into arly of the other objections 
1960 the petitioner's’ Contention that the cancellation based on the 
ora] testimony , of a person who was not allowed to be cross 


tish Chandra - 

e. PEU examined is one of substance and’ ought to be given effect to. 
Tie MR ii Tite order , of cancellation and all subsequent orders, based 
West Bengal thereon are hereby | set aside; 

& ors. 
G. K. Mitter, J. I do: not, however: hold that the petitioner is entitled to a 


renewal of his licence as a matter of right. Section 44A of the 
Act expressly provides that a holder is not to have any claim 
to the renewal of a licence and gives the Excise Authorities 
unfettered power to renew or not to renew a licence. 


The Rule will, therefore, be made absolute but without 
any order as to costs, : 


v. us i Rule made absolute. 
"NS. 7 
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West Bengal Premises Tenancy Act 1950 (West Bengal Act XII of 1050), 
Sec. 18 (8)—Preceding under—Parties to—Tenant of the first degree, 
if a necessary. Party to—other conditions for—Limitation. 


Under Sec. 16 (8) of the West Bengal Premises Tenancy Act, 1956, the 
Rent Controller has to make the declaration that the tenant's interest in 
ni has been sublet, has ceased, and the, subtenant 

has become a t tenant thereof under the superior landlord. The 
Rent Controller has also to fix the fair rent payable by the tenant for the 
remaining portion of the premises, and by the subtenant who is declared 
to be the direct tenant. The very fact that the Rent Çontroller has to make 
all these orders would show that the tenant of the first degree is a 


necessary party in a proceeding under Sec. 16 (8)? 


In such a proceeding some other conditions have also to be satisfied. 
It is necessary that there should be no written consent of the superior 
landlord to the creation of the subtenancy, and that the superior landlord 
should deny that he gave even oral consent. * 


An application under Sec. 16 (3) must te filed within two months 
of the subtenant issuing notice under Sec. 16 (2). 


Where any of the conditions laid down in Sec. 16 (3) is not satisfied, 
an order made in à proceeding under it is without jurisdiction. 


In a revision petition arising out of an application under Sgc. 16 (3), 
the Appellate Court is not a necessary party. 


The material facts will appear from the judgment: — 
Nalini Ranjan Bhattacharjee—for the Petitioner. 


N. C. Chakravarty and Pankaj Coomar Ghose—for the 
opposite Parties. 


The judgment of the-Court was as follows: 


. 8, K, Sen, J.—Tbis is a revisional application directed 
against an order passed under section 16(3) of the West Bengal 
Premises Tenancy Act, 1956. One Haridas Benerjee was a Ten- 


* Civil Revision Case No. 286 of 1958. e 


A. 
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ant in respect of two shop rooms under opposite party No. 2, Civil 
S. K. Paul at the rent of Rs. 16/- per month. In respect of one 1960 


ét the shop rooms the petitioner Rai Mohan Chowdhury became PAS APR 
the sub tenant under Haridas Banerjee. After the West Bengal Chowdhury 
Premises Tenancy Act, 1956 had come into force the petitioner "E s 

; GE . K. Dutta Gupta 
gave notice of the sub-tenancy and filed an application under & ors. 
section 16 (3) for being declared as a direct tenant in respect $. K $m, ] 
of the shop room in his possession and for fixation of fair rent ^ ^ ^" ^ 
for the shop room. The tenant Haridas Banerjee was not 
made a party to this application. -The Rent Controller by his 
order dated 30th July, 1957, allowed the application and de- 
clared that the petitioner has become a direct tenant and fixed 
Rs. 12/- per month as the fair rent in respect of the shop in 
the occupation of the petitioner. Opposite party No. 2, the 
superior landlord, fled an appeal, in the memorandum of 
appeal several grounds weré taken for. instance, that the appli- 
cation under section 16 (3) was not maintainable as no notice 
under section 16 (2) had been issued, that the application was 
not maintainable because the tenant of'the first degree, Haridas 
Banerjee, had not been joined as a party and that the rent fixed 
by the Rent Controller was unduly low and Rs. 24/. which 
was the rent payable by the petitioner to Haridas Barerjet 
should have been fixed as their fair rent. The learned appellate. 
judge did not deal with the point whether the application was 
maintainable in the absence of the tenant of the first degree. 
As regards service.of notice under section 16 (2) he observed 
that though in the application under section 16 (3) the. peti- 
tioner, the sub-tenant, had not averred that the notice required 
under section 16 (2) was duly served, still the service return of 
such notice was proved before the Rent Controller and, there- 
fore; the objection that no notice. was served could not be 
accepted. As regards the fair rent, the learned Judge accepted 
the objection of opposite party No. 2 and fixed Rs. 24/- as the: ' 


fair rent, f , , 


; Against that decision the petitioner, who was the sub-tenant," 
has fled the revisional application. His contention is that the 
rent at Rs. 24/- as fixed by he learned appellate judge was 
too high. It appears to me, however, that the order of the 
Courts below. must be held to be without jurisdiction in view 
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of the fact that the tenant of the first degree, Haridas Banerjee, 
was not made a party. Under section 16 (3) the Rent Con- 
troller has to make the declaration that the tenants interest ine 
so much of the premises as has been sub-let fias ceased and the 
sub-tenant has become a direct tenant thereof under the superior 


"landlord the Rent Controller has also to fix fair rent payable by 


the tenant for the remaining portion of the premises and by the 
sub-tenant who is declared to be the direct tenant. "The very fact 
that the Rent Controller has to make all these orders would 
show that the tenant of the first degree is a necessary party in a 
proceeding under section 16(8). If in the absence of the tenant, 
any order is made that the sub-tenant has become a direct ten- 
ant, the tenant of the first degree ‘would not be bound by the 
order; for instance, in this case Haridas Banerjee can still claim 
that Rai Mohan Chowdhuri the petitioner is the tenant directly 
under him can sue for arrears of rent ang ejectment. Mr. 
Naliniranjan Bhattacharyya appearing for the petitioner urged 
at one stage that in this case the tenant of the first degree was 
not a necessary party, because the sub-tenancy was co-extensive , 
with the tenancy. This, however, does not appear to be correct, 
because it is clear from the judgment of the lower appellate 
court that Haridas Banerjee was the tenant in respect of two 
shop rooms and only one of them was sub-let to the petitroner. 
Therefore, it was necessary not only to declare that Haridas |, 
Banerjee's tenancy in one of the shop rooms had ceased and the 
petitioner has-Become direct tenant but also to fix the fair rent 
payable by Haridas Banerjee for the remaining shop room. 

I may also point out that some other conditions are to be 
satisfied before an order under section 16(3) could be passed, 
and these were not considered by the learned Controller; 
for instance, it is necessary that there should be no written con- 
sent of this superior landlord to the creation of tthe sub-tenancy 
and that the superior landlord should deny that he gave even 
oral consent. - These points were not at all considered by the 
Rent Controller. - 


Mr. Bhattacharyya has urged that the case should be sent 
back to the Rent Controller so that the tenant of the first degree 
Haridas Banerjee may now be made a party and the application 

e 
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disposed of according.to ‘law. 'But. Haridas Banerjee ought 
to have been made a-party when the application was originally 
filed. There is a. time -limit for ‘filing ‘such an application, 
because it must be filed within‘two months of the ‘sub-tenant 


Civil 
1960 


Rai Mohan 
Chowdhury 


RER ] Eee Gc Vs. 
issuing notice under section. 16(2). After ‘more than three years S. K. Dutta Gupta 


‘have passed the tenant could rightly refuse to -be added as a 


& ors. 


party to the application because naturally the tenant would $ x s J. 


lose by the-declaration that the subtenant has become a direct 
tenant.of the landlord. In the circumstances, even, though the 
petitiiner asked for. the relief by way of reduction of the fair 
rent assessed. I am constrained to hold that the orders were 
altogether without "jurisdiction and, therefore, all the orders 
must be set aside. ‘ dy 

I must also observe that opposite party No. 1. Sri S. K. 
Dutta Gupta, the Subordinate Judge, who disposed of the 
appeal, who unntcessarily‘made a party and has had to appear 
through the learned Government Pleader. ~» In the circumstances, 
the petitioner must pay the costs of this court ‘to opposite party 
No. 1. 

This Rule is, therefore, made absolute and the order of the 
learned Controller as well'as of the appellate judge is set aside, 
and it is ordered that the application under section 16(8) do 
. stand - Cie 


Opposite party No. 1 will Eger his costs from the petitioner. 


N.C. 


Rule made absolute. 
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APPELLATE CIVIL 
Before The Hon'ble Mr. Justice P. Chatterjee. 
BIRESWAR. CHOWDHURY 
Vs. 
CHANDRA NATH BASU.* 


Calcutta Thika Tenancy Act, 1949 (West Bengal, Act II of 1949), S. 27— 
Second appeal, if lies, from order of District Judge under S. 6— 
Whether mandatory or directory—Duty of Controller—Resjudicata 


There is no provision for a second appeal against the order of a 
District Judge under The Calcutta Thika Tenancy Act, 1949. 


Whether Section 6 is mandatory or directory, is to be determined on 
consideration of the other provisions of tht Act. The Section has also to 
be construed -awording to the rules of construction of the statutes One 
such rule is that a provision is not mandatory unless non-compliance with 
it ıs made penal in Jagannath Vs. Jaswant Singh(1) referred to.- Another 
Tule is that an enactment which is mandatory in form, might in substance 
be directory, and ‘that the use of the word shall does not conclue the 
matter in Hari; Vishnu Kamath Vs Syed Ahmed Isitaque(2) referred to. 
A third rule is that if the Statue is construed as heing mandatory, and 
the result would involve general inconvenience or injustice to innocent 
persons, and would not promote the' real aim and object of the enactment, 
then such an intention of construing the statute as imperative should rot 
be attributed to the legislature in Maxwell on Interpretation of Etatutes(8) 
referred to. The preamble to the statutete is also a good means of anding 
out its meaning (4. Thangal Musaliar Vs. Venkatachalam Potti(4) referre 
to. 


Justice in the present case, where a man was readv with his money 
and handed over the money to his lawyer for deposit in Court, and for 
reasons beyond the control of his lawyer the money could not be deposited, 
is with the tenant petitioner. If the time is considered to be the substance 
of the enactment, then the purpose and the object of the enactment 
would be, if not defeated, substantially reduced by such interpretaton. 

Provisions of Sec. 6 are directory, and not mandatory. 

When the Controller' extends time under Sec. 6, he must do that with 
very great care and caution The Controller should exercise his powers 
only when non-exercise would work very seiious injustice, and thé person 
who comes to the Controller with a prayer for exercise of such powers is 
an innocent person. 

When a point touching. the vahdity and the interpretation of an 
oider is raised before the Contioller, it should be decided at that stage. 
Once the order is made, it would be binding between the parties If, 
however, the order is made without considering the matter on merits, the 
doctrine of res judicata on the finality of orders does not apply. 


The material facts will appear from the judgment. 
Bejoy Bhose —for theAppellant. 


* S. M. A. No. 44 of 1968. 

(1) (1950) S.C.R. 892; (1954) SC.A. 111. 
(2) (1965) S.C.R. 1104-1125. ' 
3) 9th Edition P. 374. 

ti (1065) 2 S C.R. 1196-1236. 
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Chandidas Ray Chowdhury—for the Respondent. 
The judgment of tliis Court was as follows: 
P, Chatterjee, J.:— This second miscellaneous appeal 


arises out of a petition by the tenant defendant with respect to 
execution of the order of the controller under section 6 of the 


Calcutta Thika Tenancy Act. Jt is not disputed that the de- : 


fendant is a thika tenant nor is it disputed that an order was 
passed by the Controller under section 5 of the Calcutta Thika 
Tenancy Act by which the tenant was directed to deposit within 
thirty days a sum of Rs. 915/12/- another sum of Rs.. 457/14/- 
and a third sum of Rs. 16/- This order was passed by the 
Controller on the 30th September, 1955. à 


The court remained closed as well as the office of the- Thika 
Controller for the Puja vacation -and re-opened on 17th 
November, 1955. The petitioner's case is, on the 17th Novem- 
ber, 1955 he paid the money to his lawyer, Mr. H. K. Chatterjee 
and the Chief Ministerial officer of the Court.signed the 
Challan. Thereafter he went to the Treasury and stood at 
the queue for depositing the money, 17th. Noyember, 1955 is 
the date on which the Court re-opened and, therefore, there 
was rush of work on that date and challan could not be obtained 
from the Chief Ministerial Officer of. the Court before 11-30 
A.M. By that time the queue was, very. long at the. Treasury 
and he had to wait whole day but even. then cóuld not deposit 
the money. On.the next day he deposited the money. There- 
after the Controller passed an order that the payment be noted 
in ‘the Books of the Court. The opposite party landlord 
thereafter filed an application before the Controller for vacat- 
ing the order as the money was deposited -out of time. The 
Controler, who ordered on the 30th September and who 
directed that the payment be noted, was transferred and the 
matter came up before his successor-in-office. ‘The said petition 
of the landlord was dismissed on llth, January, 1956 holding 
that the landlord; might take any objection he liked at the 
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execution stage and his objection was rejected as mis-conceived. ' 


Thereafter the landlord. started execution and the tenant 

opposed that execution and that matter came up the 25th 

March, 4957 before Shri P. K. Chattérjée and'according to bim, 
j i 
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the deposit could not be made because of Treasury, Rules on 
the 17th and, therefore, it was made on the 18th and according 
to him he followed a decision of this High Court G. M. Hay Vs. 
Banamali Mallick(1) and the petition , was dismissed. 
Against that order as appeal was taken to District 
Judge which was registered as Miscellaneous Appeal 
No. 341/1957. 'The District Judge, hotever, held tbat the 
deposit was not within the time and therefore, the objection 
case was directed to be dismissed and the execution case was 
directed to be proceeded with. Against that a second Mis- 
cellaneous appeal has been filed in this Court and also a peti- 
tion under Article 227 of the Constitution. i 


As there is no provision for a second appeal against the 
order of a District Judge under the Calcutta Thika Tenancy 
Act, the Second Miscellaneous appeal must be dismissed. I, 
therefore, proceed to consider the application ‘under Article 227 
of the constitution. It has been urged on behalf of the peti- 


„tioner: (1) that the provision of section 6 of the Calcutta Thika 


Tenancy Act is not mandatory but directory; (2) the Controller 
who passed the order on the 30th November aand who signed 
the Challan on the 18th November knew fully well the facts 
of the case and he not merely allowed the Challan to be passed 
on the 18th but directed it to be noted in the book: If the 


"learned Controller who himself passed the order understood the 


circumstances under which he could not put in the money on 
the 17th. it is not for others to say that the Treasury Rules did 
not prevent him from depositing. The third thing that has 
been stated is that the order of his successor-in-office on the 11th 
January, 1956 is final and binding between the parties and his 
observation that the point could be taken at the execution stage 
is a mere observation and the question is barred by the doctrine 
of res-judicata. 


With regard to the first question whether the provision is 
mandatory or directory, we must consider the other provisions 
of the Act also. Chapter II of the Calcutta Fhika Tenancy 
Act deals with the incidents of a Thika Tenancy Section 8 deals 
with the ground on which the thika tenant might be ejected. 

(1) (1925) AR, Cal. 791. 
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Section 4 relates to notice. Then section 6 relates to proceed- 
ings for ejectment. One of the grounds for ejectment is that 
the tenant had failed to pay arrears of rent due to the landlord. 


e If the landlord gets a decree for ejectment because of that reason 


under section 5, section 6 enacts that if the tenant is directed 
to be ejected on the ground that he has failed to pay arrears 
of rent due to the lagdlord, such order shall not be executed 
if the amount is deposited within thirty days from the date of 
the osder. Section 6 begins by saying "Stay of ejectment for 
arrears of rent, if the amount of arrears and damages are de- 
posited with the Controller." "Therefore, section 6 is merely 
directory so far as stav is granted for one month unconditionally 
and if the amount is deposited thereafter, the Controller has 
got to pass a final order in the matter. Section 6, therefore. 
contemplates that the Controller will at the beginning, grant 
a stay for one menth axd the controller is, therefore, expected 
to pass final ordets thereafter which necessarily means that the 
Controller has got to make some final order. The question is 
supposing the deposit is not made within thirty days, has the 
Controller any power to extend the time and accept it. "There 
is no doubt that if the provision of section 6 is mandatory, 
the Controller has no power, if the provisions are directory, 
the Controller has powers. i 


One thing is undisputed that the Controller does not, 
because of the order under section 6 lose his session over the 
case. He has yet to pass final orders, or, in other words, he 
has yet to dismiss the petition because of non-deposit, or he has 
yet to execute the order and put the party in possession. 
Therefore, it cannot be said that the Controller is functus 
officio after an order is passed under section 6 of the Cilcutta 
Thika Tenancy -Act. The Controller has jurisdiction in the 
matter after the order under section 6 of tthe Act, whether the 
money is deposited or not. 


Hence if/the provisions of section 6 of the Act and the 
time limited in section 6 are mandatory, tlie Controller cannot 
but proceed to execute the decree. If, on the other hand, that 
is not mandatory, he has power to extend the time under cer- 
tain circumstances which the Controller may think fit and 
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proper. If it is directory, it means that the Controller is direct- 
ed by the legislature to ask: the tenant to deposit within thirty 
days and ordinarily he is expected to obey the provisions of the 
statute, buc it would not be ultra vires his powers if he ex- 
tends the time. Therefore, I have to Rue oe whether the 
provisions are directory or mandatory. In order to question 
whether these provisions are imperative pr directory, we have 
consider the rules of construction and one of them is that the 
provision is not mandatory unless. non-compliance with it is. 
made penal Refer to Jagannath Vs. Jaswant Singh(1). 
An enactment which is mondatory inform might, . in 
substance he directory and the use of the’ word * shall " 
does not conclude the matter. This has been held in the case 
of Hari Vishnu: Kamath Vs. Syed Ahmed Ishaque(2) In 
considering 'that matter another question that may also be 
considered is, if the statute is construed as being mandatory, 
the result would involve general inconvenience or injustice 
to innocent persons and would not promote the real aim and 
object of the enactment, then such an intention of construing , 
the statute as imperative sbould not be attributed to the 
legislature Refer to Maxwell(3). With these rules of construc- 
tion in mind we have to refer back to the Calcutta Thika 


Tenancy Act. 


The first thing is clear that the word 'shall' has been 
used and because the word 'shall' has been used, it would 
ordinarily mean imperative. The question is why should it be 
considered directory keeping that in mind? Then the purpose 
of the Act was, as the preamble says, “Whereas it is expedient 
to make better provision relating to the law of landlord and 
tenant in respect. of thika tenancies in Calcutta” and then the 
law is ın consonance with the policy of the legislature at the 
present time to iniprove the conditions of the tenants without 
detriment to the rent payable to the landlords. The preamble . 
to the statute according to the Supreme Court in the case of 
A. Thanjat Musaliar Vs. Venkatachalam Potti(4), reported 
in is a good means of finding out its meaning. There- 


(1) (1960) SCR. 892; (1964) SC.A. IMI. 
(2) (1955) S C.R. 1104 to 1125. ae 
(3) 9th Edition P. 374. 

(4) (1955) S.C.R. 1196 at 1236. 
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fore, I am entitled to look into the preamble to see 
what was the purpose of the Act, The purpose would 
also be clear from section 5 and section 6 where legislaature 
intervened and directed that even on the ground of default, 
no decree shall be executed if the money is deposited 
within the time. The substance here, in accordance with the 
preamble and in acgordance with the purpose of the Act, is 
the depositing of the money within a reasonable time and in 
no sense time is the esssential part in the construction of this 
part of the statute. On the other hand, if time: is considered 
to be the essential part of this statute, then it may work general 
inconvenience and injustice to innocent persons. Justice, in the 
present case where a man was ready with his money, handed 
over the money to his lawyer and for reasons beyond the 
Control of his lawyer the money could not be deposited is with 
the tenant petigioner. If the time is considered to be the 
substance of this enactmént, then the purpose and the object 
of the enactment would not,be, if not defeated, substantially, 
reduced by such interprettation and, I, therefore, most respect- 
fully agree with the view expressed by Maxwell às noted above. 

Considering the mattes from a second point of view, 
namely, whether the provision is mandatory or not, the ques- 
tion of non-compliance comes in.’ Section 6 does not speak 
anything about it. If section 6 had a further clause that in 
case of non-compliance the decree shall be evecuted, I could 
not hold that it was directory. I have not the slightest doubt 
that in that case it would be mandatory, had the matter been 
left there. Non-compliance has not been made penal by the 
statute. Therefore, I most respectfully [follow the decision 
of the Supreme Court in Jagannath Vs. Jaswant Singh(l) re- 
ported above and I hold that the provision. is directory but not 
mandatory. 

If the provision is directory, then the Controller being in 
session of the matter had powers to extend the time. I must 
make it clear that when the Controller extends the time he 
must do that with very great care and caution. This direction 
given by the legislature is a direction intended to be followed 
and not intended to be abused or discarded. Keeping that in 


Q) (1950) S.C:R. 892; (1154) SC.A 11, 
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mind the Controllers should exercise their powers ‘only when 
non-exercise would work very serious injustice and the person 
who comes to the Controller with a prayer for exercise of such 
powers is an innocent person. I, therefore, hold that the 
provisions are directory and the Controller can only grant time 
in case of relief to innocent persons. ` 
e 

-If that is my view, it is not necessary for. me to decide any 
other point but I just express my opinion in a very few words 
about it. With regard to the second point it has been stated 
that the Controller merely directed that the acceptance be noted. 
Had it been mandatory the noting of it would not have given 
any right against ejectment and in that view of the matter I 
would agree with the submissions of the learned Advocate for 
the respondent, but had it been mandatory, in that case the 
Controller had no power to extend it. It hasebeen suggested 
at the Bar that the tenant did not come to the*Controller with 
the money nor did he take the permission of the Controller on 
the 17th, so he is not innocent; but the Controller who passed 
the order on the 17th was presiding over the Court on the 
18th, also. If passed it on the 18th, he must be expected to 
know under what circumstances he was passing and it is not 
for anybody else to say that the tenant was not innocent. 
This contention of the Advocate for the landlord is rejected. 


Finally, with regard to the order of the 11th January 1966. 
I am afraid, I cannot agree with the learned Controller that 
thís point should have been decided at the execution stage. If 
the point was raised, it was his duty to decide it then and there. 
There is no special provision of powers of the executing 
authority but the point which touches validity and interpre- 
tation should have been decided at that stage and once the 
order is made, it would be binding between the parties. I say 
_ further that even though the learned Controller used the words 
'the petition is rejected, he rejected it without considering it- 
on merits. In that view of the matter, I cannot hold that it is 
res judicata or that the doctrine of finality applies. 


5 - \ 
The result is that the second appeal is dismissed and the 
application under Article 227 of the Constitution is allowed. 
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I direct each party to bear his costs throughout. It must be 
deemed that the money has been accepted by the Controller. 
and, therefore, no further execution is maintainable.” .. 
è ; 
As I have, hdld«that -no appeal, is, maintainable, the cross- 
objection is also not maintainable. The cross-objection is, 
therefore, dismissed without cossts, a f aa T xh 


Mg. 7 01s a Appeal, dismissed: with cost. 
N. C. Sen. "E m. URL ge dari "ut 
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The material facts will appear from the judgment. 
Dr. R. B. Pal and Dr. Debi Pal for the Appellents. 
E. R. Meyar and B. C. Pal for the Respondents. 


The Judgment of the Court was as follows: 





K. C. Das Gupta, C.d.:—The main point raised in this 
appeal, which is from and order dismissing an application 
under Article 226 of the Constitution bv which the appellants 
wanted relief against the assessment order made against them 
for Income-tax and Super Tax, is whether the Finance Ac: o! 
1951 was ultra vires the Constitution of India by reason of 
contravention of Article 14 of the Constitution in so far as 
it provides for a graduated scale of Inconte-tax, the rate of 
tax rising with the rise in income. As faf as we are -aware. 
such an objection against this graduation in the rate of Income- 
tax bas not been taken before any of the Courts in this coun- 
try. It appears that in Cantonment Board, Poona v. Wesierne 
India Theatres Lt.(1), an objection was taken before 
the Bombay High Court that the entertainment tax. the 
validity of which was under consideration in that case 
was ultra vires the Constitution on the ground of discrimina- ` 
tion. "That objection was overruled on the ground that there 
was good ground to believe that there was such difference in 
the circumstances of the West-End and capital cinemas which 
would justify the levying of a higher rate in the case of per- 
formances given at those cinema theatres, and so there was no 
unreasonable classification. An objection as regards the validitv - 
of trade tax levied under the Bengal Municipal Act was also 
raised in this Court before Sinha. J. in Burma Shell Oil 


Storage and Distributing Co. of India Ltd. v. Licensing Officer 


of Tamluk Municipality(2), on the ground that as the 
tax was on a graduated scale, it offended against the 
rule against discrimination. Sinha, J. pointed out that one of 
the ingredients of taxing power was that the tax is levied 
according to the paying capacity of the tax payer, and so the 
imposition of a higher tax from a company which has greater 


(1) (1954) ALR. Bom. 261. 
(9) (1958) A.LR. Cal. 307. á 


19€0] THS CALCUTTA LAW. JOURNAL 


paid-up capital, and therefore presumed to have the capacity 
of paying more taxes, than a company which has a less paid-up 
capital and might be expected to have lesser capacity for paving 
taxes, did not amount to discrimination. Neither of these 
cases is, however, in respect of graduated scales of Income-tax, 
so that it is necessary for us to consider the objection now 
raised against the walidity of graduated scales of Income-tax 
the rate of tax rising with the rise in income on recognised 
principles of law. 


. It is helpful to bear in mind the proposition laid down by 
the Supreme Court as regards the scope of the rule against 
discrimination embodied in Article 14 of the Constitution. In 
one of the latest pronouncements of the Supreme Court in Bidi 
‘Supply Co v. The Union of India(1) Das, C.]. stating the 
law on the sulsject quoted tbe decision of a Full Bench of that 
Court in Budan Chowdhury v. State of Bihar(2) thus: 


"It is now well-established that while Article 14 forbids 
class legislation, it does not for bid reasonable classification 
for the purposes of legislation. In order, however, to pass the 
test of permissible classification two conditions must be ful- 
filled, namely, (1) that the classification must be founded on 
an intelligible differential which distinguishes persons or thines 
that are grouped together from other left out of the group and 
(2) that differentia must have a rational relation to the 
object sought to be achieved by the statute in question. The 
classification may be founded on different bases; namely, geo- 
graphical, or according to objects or occupation or the like 
What is necessary is that there must be a nexus between the 
basis of classification and the object of the Act under consi- 
deration.” 


In applying the principle thus laid down to our present 
case it may first be stated that Dr. Pal, who .appeared for the 
appellants, concedes that in this case the statute in question 
has passed the first test and that the classification on the basis 
of differences in income must be held to be founded on intelli- 


(1) (1956) SCR. 660; AIR. (S.C) 479. 
(2) (1955) S.C.A. 178; A.LR. (S.C.) 191. 
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gible differentia distinguishing persons or things that are 
grouped together from others left out of the group. He con- 
tends, however, that as regards the second test, namely, that the 
differentia must have a rational relation to the object sought to 
be achieved by the statute in question, the impugned statute is 
found wanting. 
e 

The question that has first to be answered, therefore. is 
what is the object sought to be achieved by the Finance Act 
of 1951 as read with the Income-tax Act? According to Dr. 
Pal the object is the taking property without payment of com- 
pensation; he argues that differences in income between different 
groups have no rational connection with this object. Even if 
one accepts as correct the rather bald statement of the object 
of the legislation as the taking of property without payment of 
compensation, I find it difficult to agree that the differences in 
income have no rational connection with that bject. Obvious- 
ly, the compulsory taking by taxation has relation to the extent 
of what is being taken out of. It is unreasonable to say that 
the decision as regards how much is taken has nothing to do 
with the extent of what the taking is from. High authority 
has laid it down that one of the attributed of aa tax imposed 
by the Sovereign is that it is correlated to the capacity to pay: 
vide the observations of Mukherjee, J. in Commissioner, 
Hindu Religious Endowments, Madras v. Sri Lakshmindra(1). 
Once the position is reached that the capacity to pay 
has reasonable relation to the object sought to be 
achieved by a taxing statute, it necessarily follows that 
differences in income have a rational connection with that 
object. The very fact that A has a larger income that B shows, 
prima facie, that he haas greater capacity to pay. If a more 
searching analysis is attempted and-it is thought that capacity 
to pay depends not merely on the total income but on the avail- 
able surplus, the position is still indisputable that, by and 
lage, a person with a larger income Has greater available surplus 
and so a greater capacity to pay. Thus a person having an 
income of Rs. 10,000/- will have ordinarily a larger available 
surplus than a person having an income of a lesser amount, as 


(1) (1953) S.C.A 415; A.LR. (S.C) 282. 
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. ordinarily ‘the needs" whether for physiological necessaries or 


for conventional - nécessaries are approximately the .samie--for 
every person, rich of poor. - It may occasionally happén that the 
person having the larger income will have exceptional needs 
because of * say,- Personal ill health, the existence of a- larger 
number of dependents or other circumstances. But, by and 
large, the position ‘undoubtedly ‘is that a man ‘with larger in- 
come has’more to spare. Even, therefore, if capacity to pay 
is thought to be correlated to the available surplus, it-is rea- 
sonably clear, in miy opinion, that the man-in the higher income 


group has greater capacity to pay than a-person in the’ lower 


income ‘group. - ES 8 


But, argues’ Dr. -Pal, to- show that the differentia in this 
case, namely, the ‘differences in income between different groups, 
has a rational connection with the object to be achieved, it is 
not sufficient to show: that the man in the higher income group 


has greater capacity to pay, but it is also necessary to establish : 


that there is more than: proportional rise in the capacity to pay 


with the rise in income:- In other:words, the argument is that. 


if, say, the táx is 1 per: cent of the income if the’ income is 
Rs. 5,000 and a higher precentage if the income is-Rs. 10,000. 
it must appéar, in order that the connection may be said to be 
rational, that the capacity to pay has increased -by more than 
double. -It is not necessary to be an expert economist to know 
that thé physiological and even conventional -necessaries of 


human béings are moré or less.the same, so that when the in- 


come rises the surplus available after meeting such needs rises 
more than in proportion. Thus-if'a sum of Rs. 2,000 is needed 
for such necessaries, the available surplus, "and therefore the 


capacity.to pay of the person in the lower-income group of 


Rs. 6,000, will bé nieasured by'a sum of Rs. 3,000: On the same 
basis; the capacity to pay of a-person in the higher income 
group of Rs- 10,000 will be correctly measured by a sum of 
Rs. 8,000. The position, therefore, is that whereas the person 
with the income of Rs.-5,000 has a capacity to Rs. 3,000 in taxes 
the person in the higher income group on the-same basiss has 
a capacity to pay Rs. 8,000. Thus while the income has taken 
by 100 per cent from: Rs. 5,000 to Rs. 10,000, the available sur- 
jlus and' so the capacity to pay has increased from Rs, 3,000 
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to Rs. 8,000 that is, much more than 100 per cent. Even if, 
therefore, it was necessary to show rational connection between 
the differentia of the classification by the statute and the 
object, that the capacity to pay has increased more than ine 
proportion with the rise in income; that reqhisite is also satis- 
fied here. 

' This itself, in my opinion, is sufficient answer to the 
objection that the differentia which forms the basis of the classi- 
fication has no rational connection with the object to be achieved 
by the impugned legislation. When one takes into considera- 
tion, however, the fact that in the present case we are dealing 
not' with just any tax, but with Income-tax statute, other con- 
siderations arise which show even more clearly that the classi- 
fication in the present case is reasonable and the differentia, 
which forms the basis of the classification has rational con- 
nection with the object to be achieved. We have to remember. 
that the Act itself does not set out the objeft to be achieved. 
What the object is has to be gathered as far as possible from 
the nature of the legislation. It is interesting to remember in 
this connection that at the very time a tax on income wase 
first introduced legislators as well as writers on Public Finance 
stressed the fact that the result of a tax on incomes would be 
to remove to a great exeent the inequality of the burdens laid 
as' between the poorer classes and the richer classes by indirect 
taxation. I see no reason to think that in' putting on the 
statute book graduated rates of taxation, the rate rising with 
the rise in income, the Parliament had not this object of re- 
moving the inequalities of the tax burden between the richer ` 
and the poorer classes in mind. On the contrary, knowing of : 


. the anxiety of legislation to allay the discontent of the poorer 


Classes, it is reasonable to think that removal of such inequality 
was also in the mind of the Legislature and that also was one 
of the objects sought to be achieved by the Act. Once this 
conclusion is reached, we get an additional reason for holding 
that the differences in income between different groups which 
form the basis of the classification have rational connection with 
the object to be achieved. 


It is proper also to take notice of some of the directive 
principles laid down in Article 39 of the Constitution. This 
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article provides, inter alia, that the State shall, in particular, 
direct its policy towards securing—" (b) that the ownership and 
control of the material resources of the community are. so 
distributed as best to subserve the common :good ” and “ (c) 
that the operatfon of the economic system does not result in 
the concentration of wealth and means of production to the 
common detriment.”, It is proper in my opinion, to think that 
the fulfilment of tthese policies as laid. down in Article 39 of 
the Constitution "was among the objects sought to be achieved 
by the impugned’ legislaion. The differences in-income on 
which the classification is based and a graduated scale. rising 
with the rise in income, is enforced, have an | obvious rational 
connection with this object. ' 


Erom whatever point of view, the statute is examined, it 
: appears’ clear, eherefore, that there is a rational connection 
between the differentia on the basis of which the classification 
has been attempted in the Act and the objects sought to be 
achieved in the Act. This is, therefore, not class legislation 
but reasonable classification as-permitted by the Constitution. 
It is. hardly necessary in view of the above discussion to 
seek any light from the American decisions to which Dr. Pal 
has drawn our attention. It is worth mentioning, however, that 
none of these several cases which have been placed before us 
has held that a graduated scale of Income-tax -violates the equal 
protection of laws guaranteed by the Fourteenth Amendment 
or the uniformity of leeislation which is also guaranteed by the 
American ‘Constitution. In Magoun v. Wllionis: Trust and 
Saving Bank(1), one of the question which the Supreme 
Court of the United States had to consider was whether 
as a result of the different rates of the: tax depending 
upon the amount of the estate: received on- succession, the 
rule of equality’ was violated. The majority held that the 
classification was reasonable and the differences " bear a just 
and proper relation to the attempted classification." It is true 
that one of he learned Judges, Brewer, J., took a different view 
and thought that even though classifying inheritors and legatees 
into the three classes of near relatives, remote relatives, and 
(1) (1898) 170 U.S. 288. 
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strangers, and imposing a different rate of taxation as to each 
of these classes, might not be objectionable, the provision that 
the rate of taxation shall vary with the amount of the estate as 
regards the third class, namely strangers, was an injustifiable 
classification, I am unable to agree that this mfnority judgment 
is more persuasive that the majority decision in this case. 


Two other cases—Knowlton v. Moore(l) and Frank 
R. Brushaber x. Union Pacific Railroad Company(2), were 
cited before us by Dr. Pal In Knowlton v. Moore(1), 
where the Court had to deal with a statute providing 
for progressive tates of tax, the Court said: “ Lastly, 
it is urged that the progressive rate feature of the statute is so 
repugnant to fundamental principles of equality and justice 
that the law should be held to be void, even although it trans- 


gresses no express limitation in the Constitution. . Without 


intimating any opinion as to the existence of a right in the 
courts to exercise the power which is thus evoked, it is appar- 
ent that the argument as to the enormity of the tax is without 
merit. It was disposed of in Magoun v. Illionis Trust and 
Saving Bankj31. In repecting the argument, the learned Judges 
further observed. “So, also, some authoritative thinkers. and 
a number of economic writers, contend that a progressive tax 
is more just and equal than a proportional one.” The 
statute which the Court had to consider in Frank R. Brushaber 
v. Union Pacific Railroad Company(4), “ one tax called a normal 
tax on all incomes of the individuals up to $20,000, and from 
that amount up by graduations, a progressively increasing tax, 
called an additional tax." It was urged that the statute vio- 
lated the due process clause, or was "so wanting in basis for 
classification as to produce such a gross and patent inequality 


‘as to inevitably lead to the same conclusion.” ‘The Court held 


that "adequate bases for classification" were "apparent on 
the face of the assailed provisions," and rejected the argument. 


I have no hesitation, therefore, in saying that if the views 
of the Supreme Court of the United States provide any guidance, 


1) (1900) 178 U.S 41. 
9) 940 U.S (SC.R.) 1; 60 Law. Ed. 403. 
(3 1998) 170 US. 293 m t P. 993. 

(1) (1916) 240 U.S. 1. 


E 
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that guidance is that a graduated scale of Income-tax does not 
contravene the rule of equal protection of laws. 
I have.come po tle conclusion that there is no substance in 
` the point raised on behalf of the appellants 


No other boi Was raised before us. ^ 


M 


I would accordingly, dismiss ihe: s appeal with costs. Certi- 
fied for two Counsel. ; ; 


R. 8. Bachawat, J::—I agree. -> > >. 


l m - + Appeal dismissed. 


T.K.B: 
` CIVIL REVISION 


Before the Howble Mr. Justice Chatterjee. 
, > © DR, P. BHATTACHARJI 
Vs, 


^" + - 


SM. LAKHAPATI DEVI* 
i z 
West Bengal Premises Tenancy Act, 1988 (West € Act XH of 1980), 


Section 17(1)—Default—Faiure to deposit due to Prem compli- 
cations—Duty of Court to consider. 


Deposit of rent with the Rent Controller within one month of the 
service of summonis is a good deposit, and there is no default under Section 
rA of „the W. B. Premises Tenancy Act, 1956. 


P3 


` , 
` Anil Chandra angu. and ors. Vs. Sati Prasanna Bliowmick(l) 
followed. ; : 
The second part of aia 17(1) is mandatory. 
Abdùl Mand Vs. Dr. Samiruddin (2) followed. 

960) 64 C.W.N. 689. | 

958) 02 C.W.N. 666. 
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1 


When it is established that there was no fault of the tenant in de- 
positing money, and that delay in such deposit was due to procedural com- 
plications, the principle that no party-should suffer because of the mention 
of the Court, will apply, and the Court should not take such default into 
account. —À 


Mahomed Vs. Sukdeo(8) followed, , 


_ The material facts will appear from the judgment: 
Susil Kumar Biswas for the Petitioner. 


Basanta Kumar Panda for the Opposite Party. 
te ee 
The judgment of the Court was as follows: 
EPERE) 
P. Chatterjee, J.:—This is an application under section 
115 of the Code of Civil Procedure against ap order striking 
off the deferice of the defendant in a suit denied: after 
applying the provisions of section 17(8) of the West Bengal 
Premises Tenancy Act of 1956. The first reason why the Court 
applied the provision of section 17(3) is that after the service 
of summons on the Tst of December, 1958, the tenant deposited 
rent with Rent Controller on the 15th -December, 1958, and 
therefore, committed an act of default within the meaning of 
section 17(1) for which the defence was liable to be struck off 
under section 17(3) of the said Áct. 
. . Following the recent judgment in Anil Chandra Ganguly 
and ors. Vs. Sati Prasanna Bhowmik(1) by Sen and N. K. Sen, 
JJ. I must hold that the depart with the Rent Controller within 
one month of he service of summons is a good deposit and there 
is no default. 
1 
The second contention that has been raised is that -after 
the defence was struck off ex-parte, the rent was deposited not 
in the 15th in the Court, but on the 17th. The learned Ad- 
vocate for the petitioner states that the Chalan was filed on the ` 
15th and 16th was a holiday and the money was therefore, de- 
posited on the 17th September. According to Mr, Biswas, the 


t 


(8) 1911) 18 CL. 467, 
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principle. that no party should suffer because of the inaction of 
the Court is fairly established and was applied by Sir Ashutosh 
Mookerjee in a decision, Mahamed Vs. Sukdeo(1). The Court, 
therefore, would consider whether the petitioner is an innocent 
person, who made his attempts to deposit the money on the 
15th, but could .not deposit because of precedural complica- 
tion of the facts, the Court finds the said VERREM applicable, it 
will apply the same. 


It has also been TRE da this default, even if any; 
would be at a time when the defence was itself struck off and 
there was no liability under section 17 as long as the defenee 
remained struck off. Hence, at "that time it was not obligatory 
for the tenant to deposit within the 15th of the next month, 
the rent, but- it became merely directory or section 17 would 
not apply at alf It has been suggested that, when the Court 
was proceeding - to restore the defence after the denfence was 
struck off ex-parte, the Court should have considered this 
defaclt as well and might have refused to restore the defence 
because of this subsequent default at a time when the ex-parte 
order under section 17(3) of the West Bengal Premises Tenancy 
Act, 1956 was in force and that is a point which should have been 
‘raised at that stage of the proceeding. Inspite of that, the Court 
' restored it and it is suggested, therefore, that it must be deemed 
as if the Court had considered that default and had decided 
that there was no default and, therefore, that question of de- 
fault cannot be raised at the present stage. On the other hand, 
it has been suggested that the doctrine of res judicata does not 
apply in the same suit and there-is very grave doubt as to the 
doctrine of finality being extended to constractive finality. 
Besides, the further difficulty is that there is a judgment Abdul 
Majid Vs. Dr. Samiruddin(2), of this High: Court where it has 
been held by Das Gupta, J. presiding over a Division Bench 
that the second part of section '|7(1) is mandatory. The idea 
is'that it is mandatory under all circumstances. Therefore, this 
mandatory nature remained even after the order of striking off 
-of the defence. However, this a matter, which has not been 
considered on facts and it is not necessary for me to express 
any opinion on this matter at this stage. As I have already 


@ 13 C.J. 467-469. 
(1980) 64 C.W.N. 689. 
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held it there was no fault of the tenant in depositing the money 
on the 17th and it was due to the procedural complications, 
the Court should not-take such default into account under the 


. decision in Mahomed Vs. Sukdeo(1). If the Court finds that’ 


the principle of- Mohamed Vs. Sukdeo(1), applids, it would not, 
be necessary to determine' the other question just referred to 
above, but, if it is necessary and such arguments dre advanced, 
the Court will consider that matter. 


The Rule is, therefore, made absolute and the matter is 
sent back to-the Trial Court for a decision on the question as 
to whether there was any default on the part of the tenant in 
depositing rent on 17th September alone. 'The other deposit 
has now been held to be valid. 


There will be no order as to costs. 


s 


Rule: made absolute, 


N.C:S; 


" "n 
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"The Horble Mr. Justice J. P. Mitter. 


SATISH CHANDRA DUTTA GUPTA ` 

“ Vs, coe i 
ASSISTANT SECRETARY TO THE GOVT. OF. WEST . 
BENGAL, EDUCATION DEPARTMENT & Ors.* 


West Bengal PHAR s n Act, 1950: (West: Bengal- Act XXXVII of Civil 
1950)—Section 18—Appointing authority under—Regulations made 

. under—Authority competant to: fix pay and allowances- of persons 1980 
-appointed . under—Civil- Service Regulations- (1967) —Article 521— am 

Authority competent to fix pay and allowances ‘of -the "appointment, February, 8. 

meaning of, in—Note 1 (i)—Local Fund under, if includes Secondary d 

Education. Fund under Section 44 of the -Act—Artiele 590; if ‘consistent 

with the proposed construction—Constitution of India, Article 226— 

Relief under. A LE 

AO AES ro hi Ch 7 Brah cire ya tei wo) SE OE 
he appointing'authority of persons appointed under Section. 18 -of 

the West Bengal Secondary Education Act, 1 , is the Board of Secon 

Education which has the. power, to fix the pay and allowances- of -su 

appointments under. the Act and the Regulations. made thereundtr. 

? The Civil Service Regulations (1957) include the following rules 
(Articles) : — as : - f 


xc 
- 


TP 


Article 620. An officer who is in receipt of a superannuation- or 
retiring pension shall not be re-employed or continue to be employed in 
- service paid from general revenues or from a local fund except- on- public 
grounds. Sanction to re-employment or extension of the term of employ. 
ment may be given as follows: — . 


(i) By the Government of India in the Administrative Departmérit - 
concerned, when the pensioner served before retirement in a ^ 
gazetted appointment directly under the Government-of India 
"Or belon to an Imperial Service or Imperial Braüch ot- 
any Service, or was an officer who, before retirement, held . 
post usually filled by officers of an. Imperial Service or-Branch; 7 


(ii) In otber cases, by the Local Government under whose adminis- 
NN tration the pensioner is re-employed;... ., ...  --- 

(i) By any authority subordinate to a. Local Government to whom 

--.the Local Government. may delegate- its- powers "under this 

2 Article in respect of pensioners re-emplo in establishments 

under the control of such authority. CE Ee 

Note.—[A Local Government may declare that the restrictions contained 

in this Article shall not apply to any particular local fund rto, local 

funds of any- particular class in its territories, or that they shall apply 
subject to such modifications as it may direct.) bon 

Article 521." The authority competent to fix the pay and allowances 

of the appointment in which the pensioner is employed shall determine 

whether his-perísion shall i hel OE pariy ‘in abeyance- If the 

pension is drawn wholly or in part, such authoríty shall take .the fact 


* Civil Revision Case No. $20 of 1957. 
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Civil into account in fixing the pay to be allowed to him; provided that (i) 
— where a local Government te delegated its power under -clause (ii) of 
1960 Article 620 to the Head of a Department, the latter may not allow the 


—— pensioner to draw full pension in addition to the full pay of the post 

Satis Chandra except when the re-employment or continued employment is for bona 

‘Dutta Gupta fide temporary duty lasting for not more than a yearéor the pension does 

Vs. 7 not exceed Rs. 10 a month, and (11) where the Local Government has 

Assistant Secretary delegated its power to any other authority subordinate to itself, such 

to the Vovt. of authority may not allow the pensioner to draw in full a pension of more 
West Bengal than Rs. 10 a month in addition to the full pay of the post. 


Education Depart- : z 
ment & ors. Note 1.—[Where the employment ısın service paid from a local fund, 


J. P. Mitter, J. the authority determining whether the pension shall be wholly or partly 
held in abeyance shall be either— . 


- .  () the authority administering the local fund, if so empowered by 
the Lo Government by special or general orders in this 
behalf; or - 


(u) in any other case, the Local Government or such other aushority - 
as the Local Government may prescribe] _ s 


Note 2.—[The restrictions in this Article do not aply to ex policemen 
whose pension does not exceed Rs. 10 a month.] ; 


_ According to Article 521 of the Cavi] Service Regulations, the authority 
competent to fix the employee's pay and allowances shall also de.cimine 
whether his pension shall be hcic wholly or partly in abeyance. 


The Secondary Education Fund constituted under Section- 44 of the 
Act ıs a local fund within the meaning of Note 1(i) to Article 021 of the 
Civil Service Regulations, , E - 


Accordingly, where the employment concerned is paid fiom the 
Secondary Education Fund, the Board of Secondary Education has the 
authority to determine whether the pension of the employee shall be held 
sani or partly in abeyance under Article 521 6 e Civil Service 

tions, 


Article 520 of the Civil Service Regulations is not inconsisteat with 
this view. tal 


An order of the State Government revising the salary of such a pen- 
sioner employee of the Board of Secondary Education is, therefore, -without 
i jurisdiction, and should be set aside in a proceeding under Article 226 
T of the Constitution of India, i : À 


l The material facts will appear from the judgment: — 
Mr. Somendra Chandra Bose—for the Petitioner. 
l Mr. Nirmal Chandra Chakravarti—Govt. Pleader. 
Mr. Smriti Kumar Roy Chowdhury—Opp. Party 1 to 3. 
Mr. -Prodyot Kumar Banerjee—Opp. Party No. 4. 
The judgment of the Court was as folows:— — e Hu 


e. 27 


3960] ^  - THE CALCUTTA LAW JOURNAL ` 16g 
r - E e tt 
“J. P. -Mitter, J. :—The point involved-in his application is Civil 
whether the;State- Government has, any power to revise the 1960 


petitioner's. pay.as the Finance Officer of the Board of Secondary 5 Bion d 
Education. "The appointment concerned was made on August Dunt [red 
Y, 4961: The sflary of the incumbent was notified to be in Asi Vs. e - 
the scale of Rs. 600--250—550, vide Notification No.,4560 Edn. ‘to the Vows of. 
dated September 19, 1951 of the Government of West Bengal, avo ee . 
Education Department, . It is to be observed that he notifica- ment & neg : 
tion ‘concerned: embodied regulations provided under section 18 DON 
of the West Bengal. Secondary. Education ‘Act, 1950. The 
appointing authority was the'Board of ‘Secondary, Education: ; 
For five years the petitioner drew the salary on which. he was 
appointed. In August 1956 the State Governntent ordered that 
the petitioner's salary should be revised with effect from July T, 
1956, that any.amount overdrawn after December. 3; 1954 
should “be refunded -but that anything overdrawn, before 
December, 1954 should be refunded but that anything over- 
drawn before December, 3, 1954 should be waived. As already 
state, the order impunged was made after the petitioner had 
been in service for five-years. 


7. P. Mitter, J. 


February, 3. 


` Both sides are agreed that’ Rule. 521 of the Civil Service 
Regulations governs the question. There is no doubt that the 
authority competent: to fix the pay and allowances of the 
appointment was the Board of Secondary Education. This is 
clear from .the West Bengal Secondary Education Act.and the z 
regulations made thereunder. The relative letter of appoint- 
ment also shows that the Board regarded itself as the authority. 
competent to fix the pay and allowance of the appointment 
concerned. It is common case that the petitioner had retired 
from the Education Department of the Government of West 
Bengal before being appointed to his present position as Finance 
Officer. According to Rule 621, the authority competent to 
fix the employee’s pay and allowance shall also determine 
wether his pension shall be held wholly or partly in abeyance. 
Learned Government Pleader was inclined to argue at one time 
that the Board had no authority to\determine whether pension 
should be held wholly or partly in abeyance. Not 1(i) to Rule 
621 shows that the Board would, in this case, have authority 
to- determine whether the petitioner's pension should be held, 


\ ° e s - Ne 


263 á . ) iucm COURT | [1960 


ur 


Civil wholly or partly in abeyance. It appears to me that the employ- 

1960 ment concerned is paid from a local fund called the Secondary 
ea Edulation Fund see Section 44 of the Act. That being so; the 
pog rie iBoard would have authority to determine the question at issue. 
Rule 520 does not appear to me to militate against this pro- 

Assistant, Spereary of position. In my view, the order of the Government challenged 
.West Bengal in these proceeding was without jurisdiction and should be set 
Eu Depat"aside, I cannot conclude without observing that even if the 
; Government had any doubt in ‘the matter it should not have 

waited five years before questioning the propriety of the peti- 
tioner drawing salary in the scale sanctioned under the West 


Bengal Secondary Education Act, 1950. ` 


J. P. Mitter, J. 


In the foregoing circumstances the application succeeds and 
the orders dated December 8, 1954 and August 4, 1956 are set 
aside. The Rule is made absolute. The “respondent State of 
West Bengal must pay the petitioner’s costs of this application, 
hearing fee being assessed at D gms. 


` Rule made absolite. 


~ N.C.'Sen. 


BAfstiecóosssusestetiodesd e 
"A e. 
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mw. 


Code of Cuil Procedure, 1908 eae Act V of 1908), Section 100—- 


Second Appeal—Concurrent findings of fact by the Courts below, if 
may be reopened in Second Appeal—Specfic Relief Act} 1877 (Central 
Act I of 1877), Section 27(b)—Transferee. for undue who has paid has 
money in good faith and without. notice of the orginal contract, pro. 
tection of—Transfer of Property Act, 1882 (Central Act IV of 1882), 
Section 40(2)—Indian Trusts Act, 1882 (Central Act II of 1882) Sections 
91, 95—Indiag Regisi:ation Act, 1908 (Central Act. XVI of 1908) 
Section 47—EfKct. of. ES : 


Concurrent, findings of fact made by two Courts below are not liable 


to be reopened in second appeal. 


_ Section 27(b) of the Specific Relief Act, 1877, is to be read with the 
cognate-or allied statutory provisions of Section 40(2) of^the:' Transfer of 
Tur Act, 1882, and Sections 9] and 95 of the Indian Trusts Act, 
882. $ ; ~ . i 


1 
Vd. 2 


So read together; the three statutes may well mean and contemplate 
a transferce who has-got the document exempted and paid money in 
good faith and without notice, and who eventually gets the document 
duly registered, thus giving it effect retrospectively from the date of its 
exemption under section of the Indian Registration Act, 1908. The said 
three statutes read together renomite with the equitics of the situation as 
expounded in the case of James Blackwood and Charles Ibbatson Vs. 
The London Chartered Bank of Australia(1) 

^ Case-laws considered. . 

The material facts will appear from the judgment: — 

Bejoy -Bhose—fir the Appellant. ` E 

Manindra Nath Ghose—for the Respondent. 

The judgment of the Court was as follows: — ; 


. .P. N. Mookerjoe, J.:—This is the defendants second 
appeal arising iut of a suit for.specific performance. In the 
view, which we are taking, it is not necessary to go jnto any 


* Appeal from Appellate Decree (SA, No. 290 of 1962). 
(D ( )6 P.C App. Cas 92, a 
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controversial] question of fact inasmuch as the case has to be 
remanded to the Court of appeal below for rehearing and further 
consideration, as the appeal before it, out of which this instant 
second appeal arises, appears to have been disposed of on a 
point of law, more or less of a preliminary nature, upon a 
wholly wrong view of the same. : x 


The facts, relevant for our present purpose, stand, as 


follows: — 


The suit property originally belonged to defendant No. 1 
Padmabati. According to the plaintiffs, Padmabati agreed to 
sell the said property to the plaintiff Nos. 1: and 2, who were 
respectively the wives of plaintiff Nos. 8 and 4. The alleged 
stipulated price was Rs. 559/- and the agreement in question 
was stated to have been made on January 27, 1950, when Padma- 
bati took Rs. 100/- from the plaintiff Nos, 3 and 4, in part- 
payment of the aforesaid stipulated price, under the aforesaid 
agreement. According to the plaintiffs the balance of the con- 
sideratioh money, viz. Rs. 499/- was paid ‘to Padmabati upon 
execution of the sale deed’or conveyance on 31st January, 1950, 
when the parties went to the Registration office for completing 
the transaction, but, as it was late for the purpose of registration, 
that was put off till the next day. Thereafter, however, Padma- 
bati. on some pretext or otber, delayed the matter and, even- 
tually, on coming to kniw that Padmabati and her brother had 
arranged to sell away the suit property to or in the name of 
defendant No. 4 wife of defendant No. 8, they, before regis- 
tration of this defendants Kabala, though after presentation of: 
the same for registration, informed the said defendants of the 
above earlier agreement in their (plaintiffs) favour, but, in 
spite of the said notice or intimation, the said Kabala was 
refiistered, thus compelling the plaintiffs to institute the Biene 
suit. 

4 

The defence was a complete denial of the plaintiffs agree- 
ment and also of the receipt of any money by Padmabati from 
the plaintiffs. The defence further, was that the defendants 
Nos. 3 and 4, or, more accurately, defendant No. 4 was a bona- 
fide purchaser for value without notice, and hence hereor their 
title under the above disputed Kabala would prevail. 
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The learned Munsif.over-ruled all the defences and decreed 
the plaintiffs -suit for specific performance. ` On appeal, the 
learned Additional District Judge also found in favour of the 
plaintiffs on the question of their agreement for purchase, as 
aforesaid, and if full payment of the stipulated price Rs. 599/- 
and also execution of the Kabala in their favour by Padmabati 
and the putting off pf its registration by her on false pretexts, 
These are concurrent findings of fact, made by the two courts 
below, and they are not liable to be re-opened, now, they not 


being Open to challenge in second appeal. ‘These findings are, ` 


therefore affirmed. and maintained, 

That leaves us with the only- other defence, namely, the 
special and specific defence, raised by the defendants Nos, 3 
and 4, that they were bonafide purchasers for value without 
notice and hene they are protected in law against the plaintiff's 
claim. That defence appears to have been over-rüled by the 
learned Additional District Judge, rather summarily upon the 
view: that, as, admittedly, the defendant or defendants con- 
cerned received notice of the plaintiff's agreement before regis- 
tration of their Kabala, although after the said, Kabala had 
been presented' for registration they could not be regarded as 
bonafide purchasers fir value without notice for purposes of 
section 27(b) of the specific Relief Act, which is the statutory 
provision, directly relevant on. the point. -We do not think 
that this view of the learned Additional District Judge is justified 
in law, notwithstanding observations to the contrary in some 
of the reported decisions, which tend to support the same. To 
those decisions, we shall immediately turn and point out, with 
respect, how and why, inspite of the above observations, con- 
tained therein, we are inclined to take a, different view and we 
shall also state; in brief, our view of the law on the point. 
That, however, though sufficient for disposal of this appeal, 
will not necessarily put an end to the present ‘litigation, as the 
plea of notice, raised by the plaintiff rests. not-only on the actual 
notice, given by them at the, registration office, as aforesaid, 
but also on constractive notice, arising out of certain circum- 
stances, on which the parties do not agree but which, though 
not investigated by the learned Additional District Judge in 
view of his summary opinion on’ the point if law, certainly, 
require investigation for determinatiin of the true rights of the 
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| Civil parties and would now be fully and properly investigated by the 
. 1960 Court of appeal below, to which the matter will go back for 
E Kc d that purpose. It may be necessary in that connection to con- 
uL od andalini sider the court on the point in the case of Panina Bag Vs. 
VS : 
enr onda Madhab Chandra Foley) ] 
& ors. i 


= Turning to the decision on sectionelT(b) of the Specific 
AAA J. Relief Act, to which reference has been made above, we shall 
take up first the case of the Allahabad High Court reported in 
Nehal -Singh Vs. Sewa Ram(2). The statement of law, made 
by the learned Judges if the Allhabad High Court in the said 
case, appearently supports the view of the learned Additional / 
District Judge, but that statement appears ti be wholly in- 
consistent with the position indicated in the earlier part of the 
said Allahabid judgment itself, (vide: the first two paragraphs 
of the judgment at P. 129 of the Report, whege their Dussnps 
purport to hold that it he defendant "only received notice’ 
“of thé contract “ during the registration proceedings the plain- 
-tif would fail). In the context, the aforesaid Allahabad de- 
-cision seems to be rather self-inconsistent. On Gudur Ranga 
"Reddy Vs. Gundala Pitchi Reddi & ors.(8) it is enough to say 
that, strictly speaking, the point. there decided, was that a 
payment.—or, rather, an intended payment—by way of adjust- 
ment,—as distinguished from a pavment in cash, as is the case 
here,—would not be a payment of money within the meaning 
of sertion 27(b) of the Spelific Relief Act and the defence of 
bonafide purchise for value without notice, was mainly over- 
ruled on that ground. It is worth noting, however, that, in 
the same High Court, a different view has been taken on the 
abové point in the later Madras decisiin in the case of Marwadi 
Sumermal Jamalraj Vs. Thukappa(4) and substantiallly also, 
in the latést Madras case Srimati Mary Joseph Vs. Tayab 
Mohamed Hajee Moosa & Co. & ors.(6). The Bombay decision 
in the case of Himatlal Motilal & ors, Vs. Vasudev Ganesh 
Mhaskar alias Ganapati Boa and ors (6), is, strictly speaking, 
no authority, supporting the view of the learned Additional 


d [9 LL.R. 40 Calc 
9 ) 40 L.C. E (1918) ALR. AM 228. 

8) ) 95 LC. 9 

(4) AIR. (1944 Md. 3815 >- 

(5) A.IR. (1959) Mad. 86. 

(6) LL.R. (1912) Bom. 36 Page 448. " 
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District Judge;:as that, also, was, iri substance, a càsé of part 
payment of the ‘consideration money, although ‘stroy observa- 
tions, here and. there, made ‘by the learned Judges of the Bom- 
bay High Court in the said case, may convey a different im- 
pression. Possibly, the best support to the above view of the 
learned Additional District Judge is obtainable from the Patna 


decision reported in, Loknath Prosad Singh and ors. Vs. Shah - 


Wahib Hussain and ors.(1). But that case, also, is distinguish- 
able from the present case, as, there, the defendant's Kabala 
was not actually registered and the learned judges expressly pro- 
ceeded upon that footing and placed reliance in that distinctive 
feature, reserving opinion. in cases where the Kabala has been 


~ actually registered (vide P. 183) although, in their statement 


of the law, they, apparently, took the same view. as the learned 
Additional District Judge has taken on the present occasion, and 
refused to apply the equitable rule as enunciated.in the English 
authority, reported in James Blackwood and Charles Ibbaston 
Vs. The London Chartered Bank of Australia(2). Be that as it 
may, it is perfectly clear that all the aforesaid decisions, which 


e .tend to support the’ view of the learned Additional District 


Judge, did not put proper emphasis.on the wording of the 
relevant.statute (section 27(b) of the Specific Relief Act) which 
lays stress upon. payment of money by the transfree,—and we 
are not unmindedful of, nor ‘egnoring the’ importance of, this 
last word “ transferce' —withiut notice and in good faith and 
does not go: further and require registration of the document 
(conveyance) without notice. There is also no difficulty in 


- reconciling this view with either section 40(2) of the Transfer of 


Property Act or sectiin' 91 read with section 95, of the Indian 
Trusts Act, which appear to be cognate or allied statutory pro- 
visions..' The three statutes, read together, may well mean and 
contemplate a transferee who has got the document executed 
and paid money in good. faith, without ‘notice, and: who, even- 
tually, gets the said. document duly registered, thus; giving it 
effect retrospectively from the state of its—éxecution under 
section-47 óf- the Indian Registration Act. This latter pro- 
vision is enough to make spch a transfree, a transferee in law 
from the date of execution of the particular document and thus 


‘Appeal Case 92 


" ' quo AIR, Pat. 181. «a 
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1960 
—— 

Satya Mandalini 
& ors. 


Vt, 
Sahadur Mondal 
& ors. 


P. N. 
+ Mookeryee, J. 


HIGH COURT ^ . (1960 


a “transferee who has paid his money in good faith without 
notice" (vide section 27(b) of the Specific Relief Act), or "a 
_transferee who has acquired the property in good faith sinoni 
notice” (vide sectión 91 of the Trust Act), or, “a Transferee 
for consideration without notice,” as mentioned in section 40(2) 
of the Transfer of Property Act, and reconeiles all the said 
statutes with the equities of the situation, as expounded in the 


. leading case of James Blackwood and Charles Ibbatson- Vs. The 


London Chartered Bank of Australia(l) supra. We do not 
accordingly find any sufficient reason to deviate from the said 
equitable rules or principle for giving effect to any of the above- 
said statutory provisions. 

It may.be added here that the above view that defendant 
No. 4 was a 'transferee' from the date of execution of her- 
Kabala, which was subsequently—registered, is well supported 
by authorities (vide e.g. Jadunandan Prosad Singh Vs, - Deo 
Narain Singh & ors(2). Nabadweep Chandya Das Vs. Lok 
Nath Roy(8) Faiyazuddin Khan Vs. Mt. Zahur Bibi(4) and 
Sadei Sahu Vs. Chandramani Dei and ors.(5), where section 47 
of the Indian Registration Act was applied to over-ride, inter 
alia, attachments and Lis Pendens, vide also Mina Kumari Bibi 
Vs. Bijoy Singh Dhudaria(6) If, then, she had paid the full 
price or consideration money before that date and before getting 
any notice of the plaintiffs contract she defendant -No. 4. 
Would, undoubtedly, be a protected transferee under 2 of 
the above quarter statutory provisions. 

, In the above view, which seems to us to be more equitable 
and appears to us to have greater jurisdiction in law on the 
statute or statutes themselves, we would allow this appeal, -set 
aside the decision of tbe learned Additional District Judge and 
send the case back to the learned lower appellate Court to 
consider, fully and property in accordance with law, the—ques- 
tion of notice—ahead or constractive,—as indicated above. 
This remand, however is subject, to the affirmance of the finding 
or findings, to which due reference has been made by us at an 
earlier stage and the case should be dealt with on that footing. 

Costs of this appeal will abide the final result of the suit. 

Niyogi, J.:—1 agree. 

Appeal allowed case remanded to the 
Lower Appellate Court. 


(l) 5 P.C. Appeal Cases 9.2 (4) (1988) A.LR. Pat. 194, 
(2) (1911) 16 C.W.N. 619. (5) (1948) A.LR. Pat. 60. 
(3) (1933) LL.R. 69 Cal. 1176. — (6) (1916) L.R. 44 I f. 72. 
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." Before the Hon'ble Mr.. Justice "D. N. Sinha." 


.BIKRAMADITYA LAL alias BIKRAMLAL 
bie an s Vs. ; eae : 
^. THE GENERAL» MANAGER, SOUTH EASTERN 

p - o. . RAILWAY & Ore* Ss 


Indian Railway Establishment’ Code, Volume I '1951) edition), Rule 144(3) 
-Illiterate nonigazetted ‘railway servant—Correction of recorded ‘date 
-of birth of such railway servant—General- Manager, if has alone power 

to rectify—Constitution of India, Article 226—Writ of Mandamus 
‘undér, if- may be issued, upon General Manager to consider ‘such rail- 
way serdant’s application for correction of age—Delay, how far a ground 
to refuse relief under, = 3 ... : ps 
9ccording to Rule 144(1) -under the General Conditions of Service in 
the Railway Establishment Code, Volume I (1951 edition) every person 
on entering the raMway service should declare his date of’ birth, which 
shall not differ from any declaration expressed or suplied for. any public 
purpose before entering railway service. In the case of iliterate staff, the 
declared date of birth should be recorded by a senior subordinate and 
witnessed by another railway servant. According to Rule 144(3), the date 
of birth as recorded in accordance with these rules shall be held to be 
binding, and no alteration of:such date should be permitted, subsequently. 

It shall, howéver; -be open to the General, Manager in the case of a non- 

gazetted railway servant to cause.the date of birth to, be altered, where in 

the case of illiterate staff, the Genéral Manager is satisfied that clerical 
etror ‘has occtirred.- pag Pee gt NC > vs 

This power of correction is vested in the General Manager alone under 
Rule 14409) (ii), and. cannot be delegated to any other person. 


Where no declaration of his date of birth made by an illitérdte non- 
gazetted "railway" servant on entering the railway service is forthcoming, 
and the rectification of the disputed date of birth of such railway servant 
1s refused by the Deputy General Manager (Personnel) on the basis of a 
subsequent record of daté'of birth made. not in accordance with these 
rules, the General Manager cannot be said to have exercised the jurisdiction 
vested in bim, and may be directed to deal with the matter according to 
the the law by a writ of Mandamus under Article 226 of the: Constitution 
of. India. S A T ; 
' "Where the non-garetted railway servant appears to be almost illiterate, 
he, cannot.be expected to be familiar with the intricacles of the Railway 


Establishment Code, and relief cannot be refused to him on ground ot 
delay under Article 226 of the Constitution." > > e em : 


The material facts will appear from the Judgment. 
Sailesh’ Gh.. Sinha, with N. Chatterjee—for' the Petitioner. 
- Ajoy Kr. Basu—for the opposite party... HC i‘ l 
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The Judgment of the Court was as follows: — 





D. N. Sinha, J.:—The facts in this case are shortly as 


——7 
\Bikramaditya Lal follows: —In or about 8rd February, 1927, the petitioner was 


alias Bikram 


Managtr, South 
Eastern Railway 
& Ors. 


D. N. “Sinha, J. 


appointed at Bhojodhi Station Loco Department as a Fitter 
Khalasi, which was a non-gazetted post under the then Bengal 
Nagpur Railway, which was subsequently'renamed as the South 
Eastern Railway. According to the petitioner, he was born 
on. the 4th January, 1910. It is stated by the respondents that 
in the records, there is a declaration by the petitioner dated 
20-12-1929 in form No. LM 8 giving the date of his birth as 1st 
Tuly^1901, which bears his signature, and which was duly 
attested by the Loco Foreman. A copy of the déclaration is 
annexed to the counter affidavit filed on behalf of the respon- 
dents and marked with the letter “A”. From the copy 
annexed, I do not find his signiture but therd i is a signature of 
the Locomotive Foreman, Bhojodhi Loco shed described as 
“illegible ”. It is stated there that the date of the petitioner's 
birh is 1-7-O1 (1st day of July 1901). What the petitioner says 
is that he has a certificate granted to him in respect of the result 
of the vernacular final—examination 1925 by the Departmént 
of Public Instruction,—united provinces copy whereof has been 
anneved to the petition and marked with the letter “A”. 
That certificate says that his date of birth was 4tth January, 
1910 and that he passed the Vernacular Final examination held 
in the month of March, 1925 from the Ballia district. ‘This 
certificate bears the seal of the Department of Public instruc- 
tions United Provinces and has been counter—signed by the 
Registrar, Departmental Examinations, United Provinces. ‘The 
petitioner says that he produced this before the Loco Foreman 
at Bhojodhi Loco shed and it_was the Loco Foreman who made 
certain entries in the fpetitioners’ "history sheet and the 
petitioner did put his signature in the sheet. He says that the 
petitioner was not conversant with the English Language at the 
time, and could not understand the particulars of the entries. 
He says that the date entered was a mistake. He further says 
that in 1947 he was asked to have his eye sight tested, when 
he found out for the first time that the date of his birth was 
wrongly recorded in the papers of the Railways as 4th January, 
1901 instead of 4th January 1, 1310. He says that he repeatedly 
asked for rectification but nothing was ever adone. If his 


id * $ 
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M 
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date of birth is Ist July, 1901-he was due: for superannuation 
on the expiry of 30th day of June, 1956. In' fact, he was made 


to retire compulsorily from 1st July, 1956.: On the Ist April, , 


_ 1957 he made q representation to thé General Manager of the 
Southern Railway.by an application duly supported -by an 
affidavit stating the above facts and asfling for rectification of 
the Railway Records. In the petition, the. petitioner’ states 


that he -never received any. reply. In, the-counter affidavit. 
however, a reply has been set out, datéd 1st July, 1957. This 


was addresied to the petitioner, C/o. his advocate. A copy of 
the letter is ‘annexure “E” to the counter-affidavit. In that 


letter,:the ‘Deputy General Manages_(Personal)’ has written to: 
the petitioner that in respéct of his appeal dated 1st April, 


. 1957 against à wrong entry of the date of his birth, no ‘altera- 
tion cold: be made as per extent rules,.as.the petitioner's date 
. of birth was already recorded in the service-sheet at the time 


_of his appointment, according: to his own statement. In this: 


petition the petitioner states that the General Manager. was a 
person ‘who’ should have’ dealt with his application and. that 
he has failed-to ‘exercise his jurisdiction." According to rule 


144 of the general conditions of service, contained in the Indian 


Railway Establishment Code vil. 1. Every person, on entering 
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the ‘railway -sérvice should declare his date of birth before em 


taririg "thé railway service. In the case of the literate staff, 
the date of birth should be entered in his own handwriting. In 
the case of the illiterate staff; the declared date of birth should 
be recorded by a senior subordinate and witnessed ‘by * another 
. railway sérvant; According 'to clause 3 of rule 144, the date of 
birth as récorded in accordance with the rules shall be held to 
be binding and no alteration of such date should be permitted 
subsequently.' It shall however beopen to the general manager 
iü-the.case of non-gazetted- railway servant,-to cause the date of 
birth to be'altered, if in the case of a member of the illiterate 
staff, the General Manager is satisfied that a clearical error has 
-octured:;, . ^ ^07 E 9 ^ LEN. 
Coming to the facts of this case, it will be seen that the 
petitioner's:case is hat he’ entered seryice in, 1926.. He says 
that the- date ‘that was entered by. mistake -as 4th January, 
1901 instead of 4th January, -1910. -Nothing has been 
: produced in«he way of a declaration in 1926, but-what has been 
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produced in a declaration in 1929, which contains the date of 
birth as 1st July, 1901. ‘ This particular declaration, as annexed 


Bikramaditya ial ti the counter-affidavit contains the attestation of Loco Foreman, * 
alias Bikram Lal and it follows that it was on the footing that the petitioner was 


Vs. 


The Genera] 
Managtr, South bi 
Kastern Railway , 


& Ors. 


D. N. Sinha, J. 


an illiterate staff. 'There is nothing to show that the date of 
irth was recorded by a senior subordinate and witnessed by 
another railway servant’. Be that as it maf, it seems clear that 
the General Manager had jurisdiction to make the necessary 


“correction if he was satisfied that the petitioner belonged to 


the category of “illiterate staff" and if he was satisfied that a 
clerical error had occurred. From this point or view, it does 
not appear that the General Manager has dealt with the appli- 
cation of the petitioner dated Ist April 1957. As I have stated 
above, the petitioner says that he was never informed about 
the results of his application, while it is stated in the Counter- 
affidavit that on the 1st July, 1957 the answer whs given by the 
" Deputy General Manager (Personal)". I' asked the learned 
Advocate for the respondants as to what authority the Deputy 
General Managér (Personal) had to deal with an application 
made to the General Manager who alone could act under rule 
144(3) (ii) but Mr. Bose is unable to show any justification for 
the Deputy General Manager (Personal) to deal with the matter. 
He however argued that after superannuation the petitioner 


asked for his accumulative leave and also payment of his Pro- 


vident Fund, which some how has not yet been paid. He also 
argues that there has been great delay. That there had been 
some delay cannot be doubted. 'The petitioner however. is 
almost illiterate, and is not expected to know the intricacies of 
the Railway Establishment Code. I think that the least that 
the railway authorities could do was to consider his application 
for rectification, which according to the rules could only have 
been done by the General Manager. From the facts stated | 
above, it cannot be said that petitioner had nothing to say. 
The 1926 records are not to be found, and it is doubtful whether _ 
the declaration of 1929 is completely in accordance with rule 
144. The certificate which has been produced seems to be a . 
respectable one and calls for serious consideration. Whether 
thé petitioner will be able to establish his objection or not is 
quite:another matter but I think that the General Manager who 
has jurisdiction in the matter should deal with the application 
: NE 


s s , ‘ 
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~ of the petitioner in. accordance "with law. “At least the petitioner Civil 
is entitled to this relief. The order therefore, will be that the 1959 


rule will only be made absolute to the limited extént that there | ^ =~~ 

will be a writ in the nature of Mandamus on the opposite party e wee tn 
© No. 1 directing him to deal with the application of the peti- Vs. 
tioner dated Ist April 1957 in accordarice with law. ‘The rest Managtz, Soutn 
of the rule is discharged. There will be no order as to costs. Eastern Railway 
The petitioner agrees not to withdraw his provident fund pend- ae 

ing the disposal of his application by the" General Manager. D. N. Sinha, J. 


` 


] Rule discharged. 
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Calcutta Thika Tenancy Act, 1949 (West Bengal Act II of 1949), Section 27 

—Second appeal from Appellate judgement of Sub-ordinate Judge.under, 
if lies: Rejudicate—History of Thi Tenancy—Transfer of ‘Property 
Act, 1882 (Central Act IV of 1882), Section’ 108 (P)—Thika Tenancy 
‘under, —Calcutta Thika Tenancy Act, 1949, Section 2(6), as originally 
enacted—Thika Tenancy as a system, proof of, undér—Calcutia Thika = 
Tenancy (Amendment) Ordinance, 1052 (West: Bengal Ordinance. XV of 
1952), Section 2—Amendment of definition of Thika Tenant—Tests— 
Calcutta Thika Tenancy (Amendment) Ordinance,~1952, Section—b— 
Reopening of decree—Tem Statute, nature of—Calcutta Thika 
Tenancy (Amendment) Act, 1954 (West Bengal Act VI of 1958),— 
Object of Section 9—Purpose and effect of—Rules of interpretation— 
Person purchasing structures on land, and thereafter being recognised as 
tenant b the landlord, if, a Thika tenant. 


D 


<- The question whether a second appeal from the appellate judgment of ` 
the Sub-ordinate Ju is maintainable or not, having, been decided between 
the parties by an earlier order of the High Court, cannot be reagitated in » 
the case. E i a g 


s 


. ,* Appeal from Appellate Decree No. S.A. 611 of 1955. 


Lei 





Chatterjee, J. 
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`~ 


Before the enactment the Calcutta Thika Tenancy Act, 1949, landlords 
used to grant leases of vacant lands for a firm and subjject to inter alia. 
covenants regarding construction- of structures other than pucca structures 
to tenants he. could not erect permanant structures on such land under 
Section Section 108 (P) of the Transfer of Property Act, 1882, and were 
generally known as Thika tenants. 


. Under the Calcutta Thika Tan Act, 1949, as PER by the 
divisions of ‘the High Court, it was cult to prove Thika Tenancy as a 
system, with the consequence that none could get any benefit of the Act. 


Under the Calcutta Thika Tenancy (ämendment) Ordinance, 1952, 
any person whọ holds land under a lease, and has erected any structùres 


thereon for such purpose, is a Thika tenant. 


If these two conditions were satisfied, the decree for ejectment would 
be liable to be reopened under Section 6 of the Ordinance . 


- In construing an Amending Act, the Court is-entitled to Jook i into the, 
object of the Act. f 


Ranganathan vs. Government of Madras(]). followed. — ET 


The object of the Calcutta Thika Tenancy (Amendment) p 1958, 
was ''to enact the provisions of the Ordinance with certain modifications 
and to make certain further amendments to the Act with a view to giving 
more effective protections to the Thika tenant." The purpose of the Act 
was not to seduce nor to limit sucht protection to tbe -extent of the 
Ordinance , 


The consequence laid down in Section 6 of the General Clauses Act; 
1897 (Central Act X of 1897), has no application when'a statute which 
is of a temporary nature, automatically expires by efflux of time. 


' State of Punjab v8. Mohar Singh(2) followed. P Em 


The whole p se of Section 9 of the Amending Act of 1953 is to 
continue the p ings under sub-sections (2), (8) ino (4) of Section 6 of 
the Ordinance which would not otherwise continue. After the Ordinance 
ceased to operate, the Amending Act came with its entire force, and 
‘because of its Section.9 the proceedings would continue, and according to 
its-Section 2 the question as to who is the Thika tenant would be decided.- 
After the Ordinance ceased to operate, ordinarily the proceedings under 
Section 5 of the Ordinance would abate together with the definition laid 
down by the Ordinance. When the proceedings continue because of 
Section 9 of the Amending Act, they do so subject to the definition of that 
Act, they -do so subject to the definition of that, Act, and not of the 


: Ordinance which has not been kept alive. 


A person who purchased bare structures standing on a price of land, 
and was' thereafter recognised as a tenant by the landlord, fulfils the 
tests of a Thika tenant under the Amending Act. - 


The material facts will appear from the judgient. 


Apurbadhan Mukherjee with Idi AUT Basu—for the 
Appellant. 


(1) (1955) 2 S.C R.. 374. 
(2) (1955) S.C.R. 893—898. 
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E ` Bejan Behari Das Gupta and- Prasanta’ Kuimar Ghose—for 
i the Respondent, i 5 een 


The judgment of the Court Was as follows :— 


Chatterjeo, Jui This is a second appeal against the judg- 


. ment of. the Seventh Court. of Subordinate Judge, Alipore, 
. refusing to reopen the decree under section B of the Thika 


Tenancy Ordinance—Ordinance 15 of 1952; The Trial Court 
reopened the decree;. but the Court of Appeal below refused to 


" re-open against which is the present appeal. There.is also an 


application under—Section 115 o£ the Code. of Civil Procedure. 

Before ‘proceeding further I must. note the question 
whether an "appeal is.maintainable.or not, as has been decided 
; and he hás been’ pleased to hold “that an dppeal “is -main- 
reagitated and therefore;.a.second appeal is. maintainable, If 
a second appeal, is maintainable, no petition is maintainable and, 
therefore, that petition under -section. 115. of ‘the. Civil Pro- 
cedure Code must ‘be dismissed, I .thérefore; proceéd to con- 


sider the second appeal.’ ' TNCS ^ 


` Debattar Estate not under the plaintiff. Even if it: would; be 


tainable. In that viéw, of the matter the. questio! cannot be 
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Krishna Chandra 
Pramanik 
Vs. 
Lakshman 
Chandra Mahato 
& ors. 


Chatterjee, J. 


. between the: parties by a judgment an order of P, N;-Mookerjeé - 
Bí Jd 


3 The plaintif instituted the suit for 'éjectment of ‘the de- 
fendant on a notice.to quit stating that the defendant was a: 


tenant of the Jand at 48B; Circular Garden Reach Road. 'The 


defence -wak that the defendant was-a: tenant of Bhukailash ` 


held that he is a tenant, he is-entitled to remain inthe land 
` under .the- Thika Tenancy Act of 1949. In the suit, this ques- 


tion as to whether he was a Thika tenant-or/not was not ad- 


' judicated at, all. because of certain decisioris of this High Court 


` regarding the meaning. of the- word “Thika Tenant." 


EI 


suit was decréed ex-parte. - , 


But by the time the Ordinance XV of 1952 amending the 
definition. of the word “Thika Tenant" came into force, the 


The 


plaintiff landlord . had ‘mot got possession. of thé land- - 


4 
eo 


"lord. Theréfore, the defendant was entitled to file and filed 


177° _ HIGH COURT l : : [1960- 
á i à 

_ Giyil on or about 22nd July, 1952, an application under section 5 of 

1900 Ordinance 16 of 1952. The present RSE relates to that 


TC dra 2PPlication. 
Pramanik i : 1003 
In the application, the' applicant stated, that he was a 
Chandra Mahato Thika tenant within the meaning of'the Ordinance; but in his 
& ors. petition he did not disclose how he had become a Thika tenant. 
Chatterjee, J. Similarly, in the petition, of objection filed. by the landlord, the 
5 landlord, the landlord stated that the defendant was not a 
Thika tenant. The landlord, of course, further stated as he 
had: denied tenancy be could not get any benefit of the law. 
The second point is not material for us, The decree was on 
the -basis that he was a tenant and so the second point is not 
of Buch importance. 


e 
- Vs. 





In the suit -it was not stated whether the plaintiff was a 
"Thika tenant. All that,was stated is that he was a tenant in 
Tespect of the.land. But the defendant also did not say how 
he was a Thika tenant, whether because he had erected the ~ 
structures or because he had purchased the structures. . . 

. In the petition even, there was nothing stated that he had 
- erected the structures or he had purchased the strüctures. 
Nothing was also stated in the petition of objection in this 
matter. The parties thereafter went into trial and the peti- 
` tioner defendant deposed that he had purchased the structures. 
He further deposed that the structures were reconstructed dur. 
ing the communal riot and hc had repaired or remodelled it. 
anew. “No cross examination was made as to whether he had 
purchased the structure-at a time when the plaintiff landlord 
had no title fo the land or had title to the land: A document 
my which the petitioner purchased the property was produced . 
3 on behalf of the plaintiff and marked as Ext. 1. It is interest- 

f ing to note that the plaintiff opposite party called upon the , 
Advocate of the defendant petitioner to produce his lease and 
his deed of purchase. But the matter ended there only the 
` deed of sale was produced (Ext. 1) on behalf of the applicant. 
The First Court considered that the Kabala is one that referred 
only to certain structures. "Therefore the First Court held that . 
the defendant had purchased the structures without the land; , 
but was subsequently recognised as a tenant by the plaintiff. 
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But he thought that the defendant was a Thika tenant within 
the meaning of section 2(5) of the ordinance as a successor in 
interest of a Thika tenant and, therefore, directed the decree to 
be re-opened. 


. Against that an appeal was filed. The Appeal Court pro- 
ceeded with two facts, which, according to the Appeal Court, 
were not disputed before him: — 


(i) There was no dispute about the fact that the applicant 
purchased the structure on the disputed land from 
Abu Bakkar and Nana, and 


" (ii) Abu Bakkar was not a tenant regarding the disputed 
land under the plaintiff, 


The Appeal Court, therefore, found that the factual position 
was that Abu Bakkar raised structures on the disputed land 
to which he had no title and then sold the land together with 
the structures to the defendant, but the defendant really pur- 
chased the structures as Abu Bakkar had no title to the land. 
Therefore, the legal question that was considered was whether 
a person, who had at first purchased certain structures and there- 
after was recognised as a tenant of the land, would be considered 
to be a Thika tenant for the purpose of the Ordinance. The 
Appeal Court considered the question and held that such person 
is not to be considered Thika Tenant and the orders were 
set aside. Against that, as is stated above, is the second appeal. 


Mr. Mukherjee stated that the Courts below proceeded on a 
wrong. interpretation of the Kabala. He has referred me to 
the.Kabala (Ex. 1) According to Mr. Mukherjee Ex, 1! shows 
that not merely the structures but the land also was purported 
to have been purchased. 


We have no material before us to see whether the disputed 
plot of land was included within the lease by Bhukailash to 
Abu Bakkar. But according to Mr. Mukherjee, from the 
boundaries of the disputed plot and the boundaries of the plot 
in KabaJa, this:plot is apparently included and, therefore, 

e. E 
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Krish’ Chandra Ust; point out that thé defendant might have purchased the: 
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according to Mr, Mukherjee, the defendant purchased the lease- 
hold together with the structure from Abu Bakkar But I 


right of a tenant from Abu Kakkar, but that was only with 
Téspect to a tenancy under Bhukailash Debattat Estate and not 


Abu Bakkar, he might have got it and he might still get it as 


— Chatterjee, J. against Bhukailash Estate, but that tenancy was not a tenancy 


under the plaintiff. Thereforé; he cannot be Considered to be 


., a tenant of the land under the plaintiff. In the present case 


what -we-have to consider is whether, when the defendant 
purchased, did he purchase any tenancy under the plaintiff? 
The Kabala clearly shows that he did not purchase any tenancy 
under the plaintiff. "Therefore, when the Appeal Court- held 
that it was not disputed that Abu Bakkar was not a tenant 
regarding the disputed land under the plaintiff, *I find no reason 
to depart from it. That was the correct position, which was 
accepted by the Court of Appeal. Theréfore, the net effect 
of the purchase would be vis-a-vis thé plaintiff, the defendant 
merely purchased the defendant would not become a tenant 
under the plaintiff, 


Therefore, I hold that what. the defendant purchased from 
Abu Bakkar. was really the structures vis-a-vis the plaintiff, 
^ Thereafter, the plaintiff. recognised him as a tenant. Hence 
‘the plaintiff recognised. him as- a tenánt, who had already à 
structure on the land, claiming at most to be a tenánt under 
somebody-else. “Hence we cannot avoid the question whether 
a person, who already has a structure, is- thereafter recognised 
as a tenant of the lands become a Thika tenant. ` 
The legal position of Thika tenant bécame controversial by 
the Thika tenancy Act of 1949. Therefore, I would first con- 
sider the position of such tenants before the Thika Tenancy 
came into force. Thika tenants were not something unknown 
to us before the Thika Tenancy Act. It was already in exist- 
ence. The position was that a person, who: had a piece of 
vacant land, could grant a lease of the land to somebody and 
that person would be-the tenant'of theland: Such was generally 
for a term and there. were covenants regarding-raising- of struc- 


~ 
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tures fiot pucca arid other matters as is usual in a lease of land: Civil 
. Section 108(P) of the Transfer of Property Act does not allow 1960 
any person to erect permanent structures without the consent of 
the landlord. These tenants. were generally known as Thika 
tenants. This ‘s essentially a lease of land together with a Vs. 
right to:construct structures other than pucca—both under the Chandra Mahato 
general law of the tountry i.e., the Transfer’ of Property Act & ors. 

as also under the document in lease. The tenant could erect Chatterjee, J. 
such structures as as he would be entitled under the law and ` 

the lease. Then in-1949 the Thika Tenancy was defined as a 


: system, It was ordinarily a grant of land.. The decisions of the 


High: Court held that the system had to be proved and nobody 
could prove it. Therefore, none could get any: benefit of the 
- Act till . the ordinance wassenacted. When the Ordinance 15 . 
came in 1952, a better definition of the ward “ Thika-Tenant " 
was given. The definition; as was given in the Ordinance 15 
of 1952, meant (any person, who holds land under a lease and 
has erected any structures on such land for such pur- 
poses. Therefore, Sub-section 5 referred to a person, who 
had a lease of land ‘and alsó erected any structures thereon. 
Therefore, if these two conditions were satisfied, the decree 
would be liable to be re-opened. -From the position that I 
` have already considered, it is clear that: he held a plot of land 


. under the plaintiff, but we have to'consider whether he “ had 


. erected any structures on, it." Clearly he purchased but did 
not erect. The defendant. says he would be a Thika Tenant 
under the later Act. . | -- 

.Mr, Das .Gupta on behalf of die plaintiff urges that the 
definition of the word “Thika Tenant ” has subsequently been . 


. amended by the Amending Act to include cases of purchase of 


structures as well; but that definition - can not apply to this 
Ordinance, ie ZEE 


Mr. Das Gupta refers to the amending Act of 1953. That 


"a is the Act VI of 19583. .He refers further to section 1, sub- 


` section 2 wherein it has been provided " Act VI of 1953 shall 


come into. force immediately after the, Calcutta Thika Tenancy 
(Amending. Ordinance 1952 West. Bengal Ordinance 1952) 


~ cases to Operate provided that the provisions of the Calcutta 


Thika Tenancy Act 1949 as amended by that Act, shall, subject 
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to the provisions of section 9, also apply and deemed to have 
always applied to all such appeals and proceedings pending 
before any Court, etc.” Then he refers to section 9—“ Any 
proceeding commenced under sub-section 2 of section 5 of the 
Calcutta Thika Tenancy (Amendment) Ordinance 1952 shall: 
on the said Ordinance ceasing to ooperate, be continued as if 
sub-sections 2, 3, and 4 of that section and the explanations to 


' that section were inforce.” 


According to Mr, Das Gupta, the Legislature by Amend- 
ing Act, 1953 did.not intend to give relief to everybody, who. 
would be a Thika tenant under the Amending Act; bnt the 
Legislature intended to give relief only. to those persons, who 


would be Thika Tenant within the meaning of the Ordinance 


According to him, the defendant, though a Thika tenant within 
the amending Act 1953, is not a Thika tenant within-the.Ordi- 
nance of 1952 and the Legislature never intended to give him 
the benefit of the Act of 1958. He says further that in Act 
VI of 1953, nothing was stated in section 9 with reference to 
sub-section 1 of section 5 of the Ordinance; but section 9 refers 
to sub-sections 2, 3 and 4 of section 5 of the Ordinance. Mr. 
Das Gupta, therefore, says that the Legislature intended to grant | 
the benefit of the amending Act to those, who are governed by 
sub-section 1 of section 5 of the Ordinance; but never intended 
to grant that benefit to persons, who come under sub-section 2 
Of section b of the Ordinance. He, therefore says that the 
defendant having purchased the structures and. not having ` 
constructed one cannot be a Thika tetnant with in.the mean- 
ing of the Ordinance and the application must, therefore, be 


` dismissed and was rightly dismissed by the Appeal Court. We ` 


have to examine this aspect of the matter. Section 6, sub-section 
1 of the Ordinance Clearing says that the meaning of the word 
‘Thika Tenancy’ would apply with regard to matters pending 
in the Court. In sub-section 2 another right was given to re- 
open decrees. The main classification of. sub-section’ 1 refers 
to pending cases. Sub-section 2 refers to cases already disposed 
of, but possession of which had not be rendered. Now, we are 
to refer to the amending Act. In order to, understand the 
amending Act; it has been held by Supreme Court in. Ranga- 
nathan vs. Govt, of Madras(1) that the Court is entitled to 


( (1955) 2 S.C.R. 374. 


effective protections to the Thika tenant.” 
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look into the object of the Act. It has been stated in the 
Calcutta Gazette that "the Thika tenant, as defined in the 
Calcutta Thika tenancy Act, 1949, has been interpreted by the 
Courts in a m4nner, as virtually to deny the protection of the 


' Act to the persons for whom it was intended. As the deci- 
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sions adversely affected a large number of persons, it was con- Chandra Mahato 


sidered urgently necessary.in the public interest to amend the 
Act by an Ordinance with.a view to-giving relief to such 
persons. The present Bill was to enact the provisions of the. 
Ordinance with certain modifications and to make certain 
further amendments to the Act with a view to giving more 


With this object in view section 1 relates to short title and 
commencement’ of the amending Act. Sub-section 1 gives that. 
short title. Sub-section 2 says the time when it would Com- 
mence and the proviso provides that the provisions of the 
Calcutta Thika.Tenancy Act, as amended, would 9 to all 
pending proceedings. Section 9 then refers to continuance-and 
it says that the proceedings would continue, as if section D, 
sub-section 2, 3 and 4 of the Ordinance continued. 


I do not agree with Mr. Das Gupta when he says that sec- 


, tion 5(1) of the Ordinance has not been included in section 9, 


because it was intended that so far as the cases under section 
5(1) of the Ordinance are concerned would be governed by the 
definition of the Act and the cases.covered under sub-section 2, 
would be governed by.the definition of the Ordinance. There- 
was no necessity for making any provision with regard to sec- 
tion 5, sub-section. (1) of the Ordinance because the proceedings 
then pending in Court would continue because of the provisions 
of the Code of Civil procedure and they would not continue 
because of the Ordinance or in other words, those proceedings, 
would continue by their.own force; but with regard to matters 


referred to in sub-section 2 of section 6 of the Ordinance the 
` proceedings before the Court had been, terminated and. nothing: 


was pending in the Court and. proceedings. were- allowed to- be 
instituted because of the provisions in the Ordinance and the 
Ordinance being a temporary provision, such provisions would 
terminate on the expiry of the Ordinance, because this is a 


& ors. 
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Civil temporary statute and proceedings under the temporary statute 
1960 do not continue Ordinarily after the temporary statute ceases to - 
‘operate. It has been held by Mukherjee, J. in State of Punjab 
vs. Mohar Singh(1), that the consequence laid down in section 
. fie ee 6 of the General clauses Act has no application when a statute 
Chandra Mahato Which is of a temporary nature automatically expires by efibiüs 
& ors. of times.” Hence, in my opinion, the wholé purpose of section . 
Chatterjee, J. _9 is to continue, the proceedings under sub-sections 2, 3 and 4 
"of section 5 of the Ordinance which would not, otherwise con- 
tinue That, in my opinion, is the only purpose of.section 9 

read with section (1) of the Act. 

Then referring to the object, we find that the sree Bill 
seeks to-enact (a) the provisions of the Ordinance with certain 
modifications and (b) to make further amendments to the Act 
with a view to giving more effective protection, to the Thika 
tenants. Therefore, the whole. purpose of the Act was to give 
more protection to the Thika tenants and not to reduce it nor 
to limit it to the extent of the Ordinance. This latter object 
refers to the amendments as in sections 3, 4, 5, 6, 7 and 8 of 
the Act. So far as section 2.of the amending Act is concerned, 
it is merely enacting the provisions of the Ordinance with 
certain modifications. Therefore, when section 2 was amended, 
it Was never intended that the persons, who had applied under 
the Ordinance, would not be entitled to the benefit of that. 
All that was intended in sectiom 9 of the amending Act was 
that the proceedings would continue and would not lapse after 
the expiry of the Ordinance. Therefore, after the Ordinance 
ceased to operate, the amending Act came with its entire force, 
because of section 9, the proceedings would continue_because of 
section 2 of the question as to who is the Thika tenant would 
be decided. There is nothing in section 2 and there is nothing 
in the Act, which would limit the matter to the definition of 
the word ''Thika tenant’ as in the Ordinance. After the Act 
came into force, the proceedings would continue not because 
of the Ordinance but because of the Act and the proceedings 
, Would proceed together with the definition of the section 2 as 

/ in that Act and it is not disputed that by this definition of 
section 2, the defendant is a Thika Tenant. 


—— 
Krishna Chandra 
Pramanik 





(1) (1965) 1 S.C.R. 893—898. i ` 
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It must be noted after the Ordinance ceased to operate, 
ordinarily the proceedings under section 6 of the Ordinance 
would abate Slate of Punjab vs.'Mohar Singh(1) and it would 
abate together with the definition. When it continues because 
of section 9 of the amending Act the definition under section 
5(5) of the Ordinance is not kept alive as it has not been pro- 
vided in section 9 that the proceedings would continue as if 

section 2(5) of the Ordinance would still. be there. That not 
l being stated we cannot infer such ‘cases omissus’? in 
section 9 of the amending Act as the Court would not be en- 

titled so to infer—ordinarily it cannot. Hence the proceedings 
continue under section 9 of the amending Act and, therefore, 
with definition of Thika tenant as in that Act has to be referred 
to and-that the definition of the Act would be deemed to have 
been continuing from the Original Act itself, This also clearly 
shows that the lifeof the definition of the word “ Thika tenant” 
under the Ordinance would be only during the period of the 
Ordinance but not later. The definition. within the Act ad- 
mittedly included defendant. - 

In that view of the matter, the defendant is a Thika tenant 
and is entitled to protection. The decree is liable to be re- 
opened. I set aside the orders of the Appeal Court and I 
restore the orders of the Trial Court, but not the reasons of 
the Trial Court. The matter would,: therefore, go to the 
controller. : 

The appeal is allowed and the matter remitted to the con- 
troller. The alternative application under section 115. Civil 
Procedure Code is dismissed. ' 


There will be no order as to costs in this Court. 


In view of the order passed by P. N. Mookerjee, J. dated 
the the 20th April 1955, no further order need be passed on 
‘he the report of the Stamp Reporter. 

Leave to file appeal under clause 15 of the Letters Patent 
ts prayed for and is granted. 
$ . Appeal allowed, 
“N.C.S 


() (1955) 1 S.C.R. 893—898. 
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Before Hon'ble Mr. Justice Sinha. 


e 
u ^ — NRISINGHA MURARI CHAKRAVARTY.* 
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Jeary DISTRICT MAGISTRATE & COLLECTOR, HOOGHLY. 


Suspension, nature of—Bengal Subordinary Services (Discipline and Appeal) 
Rules, 1986, Rules 120), "l0—Suspension of Government! Servant 
"accused of criminal offence, pending enquiry, if competent. - 


An employee can be suspended by way of penalty, and in that case such 
suspension is the substantive punishment, and there is no other punish- 
ment. Suspension pending a departmenta] enquiry or a criminal charge is, 
a different matter altogether. “In such a case, the employee is asked not 
to associate -himself-directly with the activities of his employment because’ 
as a result of the pending enquiry or criminal charge, it would be em- 
barrassing for all parties concerned for him to be difectly associated with 
the work of .the office. In that case, some: interim arrangement is made 
for a subsistence allowance, and it ‘is implied that if the proceedings 
enure in’ his favour, then he would get bis full wages. 


“ Suspension " under Rule 7(v) of the Bengal Subordinate Services , 
ego and Appeal) Rules, 1936, is the '' panalty " of suspension to 

i “according to Rule 10, and has nothing to do with “ sus- 
pension." of a Government Servant pending a departmental enquiry or a- 
criminal charge against him. . as rA B 


- As between master and servant, the law did not allow an implied 
power of suspension in the master, and there was no sudh power unless . 
the'terms of-the contract permitted it or a statute or a rule provided for 
it. va ZO . 


-- Om Prakash vs. State of Uttar Pradesh(1) referred to. 


It is the inherent right of the Government in respect of its servants 
to make an order of sus ion pending the determination of.any criminal 
proceedings which have drawn, up against the servant concerned. 


Case-law referred to. 


The material facts will appear from the judgment. __ 
Arun Kumar ‘Dutta with Bibhuti Bhusan Mukherjee— 
for the Petitioner. " . 
J. Majumdar with Somendra Chandra Bose—for the 
Opposite Party. : ES 5 
The Judgment of the Court was as follows: — 


(1) (1955) S.C.A. 832—837. 
* Civil Revision Case No. 578 of 1960. . fex oe 


, 
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Sinha, J.i—The petitioner was a confidential assistant of Civil 
the District Magistrate Collector, Hooghly. According to the 1980 


petitioner, his appointing authority was the District Magistrate Rian Mus 
and his services-are governed by the Bengal Services Civil Ch ravarty 
Subordinate (Distipline and Appeal) Rules, 1936. It appears Vs. 


Me 
that on or about the 17th January 1958, a First Information Magistrate & 


Report was submitted against the petitioner under section Collector, f 
419/420/114/190B of the Indian Penal Code read with section — 9.» 
1] of the West Bengal Security Act, etc. On the 20th January Sinha, J. 
1958 the petitioner was suspended by an order of the District 

Magistrate. A copy of the order of suspension is annexure "A" 

to the petition and it is clear therefrom that it is based on the 

F. I. R. mentioned above. Thereafter he was placed before the 

Special Court, On or about 1st December 1959 the petitioner 

was discharged, following the decision of the High Court in 

Criminal Appeal’ No. 877 of 1958, wherein it had been laid 

down that a Special Court will only take cognizance on a com- 

plaint made in accordance with section 190 (1) (a) of the Code 

of Criminal Procedure. The very same day, a formal complaint 

Was made.in accordance with law and the proceedings con- 

tinued. On the 11th December, 1959 the petitioner made a 
representation that as he had been discharged in the Criminal 

Case he should be paid all his dues. On the 28rd December, 

1959 the Collector of Hooghly passed an order. Copy of which 

js annexure ",D " to the petition. It is stated that on technical 


‘grounds the petitioner had been discharged but that it had 


nothing to do with the merits of the case. The order proceeds 
to state as follows: — 


" Complaints have. since been filed before the Special 
Court. Process issued against him. The suspension order 
should therefore stand. His petition for its vocation is: 
rejected." 


Thereafter, on the Ist December, 1960 this Rule has been 
taken out. What is argued is that upon the order of discharge 
having been made, the original suspension order came to an 
end, and as there was no new suspension order, the petitioner 
must be treated as not being under suspension on the date of 
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his his discharge. The first question arises is as to under what 
provision of law, the suspension order was made; Reference has 
, been made to two rules whereby the penalty of suspension can 
be imposed. In my opinion, we are not dealing here with the 

“penalty” of suspension. It is true that an fmployee .can be 
suspended by way of punishment, but in that case it is the— 
suspension which is the substantive punishment and: there is 
no other punishment. Suspension pending a departmental 
equiry or a criminal charge is a different matter altogether. 
These, the petitioner is asked not to associate himself directly 
with the activities of his employment, because as a result of the 
pending enquiry or criminal charge it: would be embarrassing 
for all parties concerned for him to be directly associate -with 
the work of the office. In such a case, some interim arrange- 
ment is made for a subsistence allowance and it is implied that 
if the proceedings enure in his favour, then be would get his 
full wages In this case, the petitioner has been suspended 
because there was a criminal case pending, and not as a sub- 
stantive punishment. 


- Coming to the Bengal Subordinate Service (Discipline and 
Appeal) Rules 1936, under which the petitioner says that he is 
governed, we find that rule 7(v) speaks about suspension as a | 
substantive penalty, Rule 10 lays down that except in the cases . 
of an order based on facts which have led to his conviction in 
a Criminal Court, no order shall be passed imposing a penalty 
specified —in rule 7 without giving an adequate opportunity to 
the employee for making a representation. It will'thus be 
seen that the rules expressly exclude the case of suspension pend- 
ing the proceedings. "There is nothing else in these rules which. 
could be made applicable to the facts of this case. Coming now : 
to the West Bengal Service Rules, the only rule that could be 
"mentioned as having any application to the present facts is rule . 
79 which.deals with the right of _a Government servent absent 
from. duty by being committed to prison with regard to his pay, 
leave, salary and allowance. Here again, we do not find any 
direct assistance. The Central Civil Services (Classification and 


^ 
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Central and Appeal) Rules 1957 must, of course, be excluded Civil 
because .the petitioner is‘ not an ‘employee of the Central 1960 
Government. The question therefore is `as- under what right 
he has-been suspended at all." That right is the inherent right Chakravarty 


of Government in respect of its servants to make an order of Vs. 
x & TR District 


, Suspension perijing the determination of any-criminal proceed. Magistrate & 


ings which.have been:drawn up’ against the servant concerned. occ 
There are numerous.casess upon this point, but I shall first cite Ia 


* a Supreme Court Case, Omprokash vs. State of U; P.(1. It is Sinha, J. 


pointed. out there, that as between master and servant the law 
_ did not allow an implied power of-suspension in-the master, and 
there- was:ng such power- unless the terms of the contract per- 
mitted it or a statute or a rule provided for it. - This principle 
"however did not apply to a person in the services of the Crown 
in India: In the case of Pradyat Kumar Bose vs. The Hon'ble 
Chief Justice of Calcutta High Court(2). It was held that the 
Chief Justice of the Calcutta High Court had power of dismissal 
under Article 229(1) of the Constitution and section: 10(1) of the 
‘General Clauses Act clearly provides that the power of appoint: | 
ment included the power to “suspend.” Ina Divisional Bench 
judgment of the Patna: High Court, in the case of G. N. 
Srivastava vs. State of Bihar & another(3), the- matter has been 
clearly explained. The learned Chief Justice says-as follows) — 
T M "a 
" I shall asume in favour of the petitioner that there is 
. no statutory rule which empowers the Government to sus- 
* pend an.of officer pending an enquiry but I think even 
, -in the absence of a statutory rule Government have power to 
suspend. an officer from performing the duties of his-officer "EN 
pending an enquiry-into the charges levelled against him.” 


`; In my opinion, such a power clearly exists. My attention 
> has: also been drawn, to the: Fundamental. Rules." Since the 
"Bengal Service" Rules applied to the petitioner, and they are to 
‘be considered -as self-contained, it.is doubtful whethér the 
Fundamental Rules apply or not. .The rule in question is in 
Appendix: No. 3  (üiy- (9). It states that a servant of Govern- 


Q (1955) S.C.A. 832-837. " 
A.LR. 1956 S.C. 985-991. 
(8 AIR. 1955 Pat. 181-734. 
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ment, against whom a criminal charge or a proceeding for artést. 
for debt is pending, should also be placéd under suspension by 
the issue of specific orders to this effect during periods when 
he is not actually detained in custody or imprisoned. Even if 
this rule applies, I do not see why the suspension order is bad. 
The original suspension order was adequaately confirmed by 
the order dated the 23rd December, 1959 and having been 
apprised of the fact that there was an ordey of discharge and a 
further complaint, the authorities sáid that the suspension order 
“ should therefore stand." In my opinion, this is quite as speci- 
fic as one would desire it to be. However, it is unnecessary to 
go into the statutory rules because, as I have stated; the power 


can clearly be implied. _ 


4 


"` Mr. Dutt has cited before me several cases showing that 
under the law of master and servant, there is no right implied 
in the master to suspend the servant. I have already pointed 
out that this aspect had been noticed in the Supreme Court 
decision cited above, and there it was pointed out that inspite 
of this limitation, in the law of master and servant, the em- 
ployees of Government are on a different footing and such im- 
plied authority exists. Lastly, I would refer to a decision of 
the Nagpur High Court which has also been noticed by the 
Supreme Court in’ Om Prokash’s case (1) namely, Gopal 
Krishna Naidu vs. State of Madhya Pradesh(2). The facts of, 
that case are on all fours with the facts of the present case. 
There also, the conviction and sentence passed on’ 
a person after trial were set aside on the ground that was 
want of proper sanction. The question was as to what hap- 
pened to the suspension order. It was held that where the 
suspension. of a Government servant does not depend on the 
sanction or upon the fact that there was a trial and is based 
on the fact that there was an accusation of the commission of 
a criminal offence, the suspension enures even after the appeal 
was allowed and. the conviction and sentence set aside. The 
particular rule which came to be applied there was the C. P. 
and Berar Fundamental Rules. Appendix XXV, Part E. Para 
2, which is practically in the same words as the Fundamental 


T Ahan” 


‘Indian Evidence Act, 1879 (Central Act I of 1872, Secs. 45, 73—Genuineness 
` of Signature—Comparison by Judge as a mode of proof—Standard. 


Section 45 of the Indian Evidence Act, 1872, shows that the opinion 
of a handwriting expert on the identity of handwriting is a. relevant fact, 
, and that such a person who is specially skilled is an expert. Apart from 
saying that, it does not proceed to prevent the Judge from using his own 
eyes to see or éxamine the identity or otherwise of the handwriting in 
question. i 


e? Appeal from Original Decree No. 217 of 1958: 
" è , ? 
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Rule referred: to above. With great respect, I agree that the Civil 
word “'criminal charge" in such a rule does not necessarily 1960 
` — 
mean a charge as framed by the Court. It refers to the Ahela Muai 
accusation and, must .have a broader meaning and when the Chakravarty 
F. I, R. was filed: there was an accusation and the suspension E . 
did not depend on. any complaint, formal or otherwise, but on Magistrate & 
the fact that an information had been lodged against the peti- z rinde 
tioner, which resulted in criminal proceedings. In this case : 
also, the. accusation is there and the discharge was due to a, Sinha, J. 
` technical defect and almost simultaneously with the discharge 
a fresh complaint has been filed, and a fresh order made to the , 
effect that the suspension order should stand. Under the cir- 
cumstances, it is not possible to hold that the suspension order 
had came to an end: but in my opinion, it continues until the 
determination Qf the criminal proceedings. 
For the reasons set forth above, this application must fail. 
The Rules is discharged. Interim order, if any is. vacated. 
There will be no order as to costs, ; PEE 
Rule discharged. 
N.CS. oN E 
ORIGINAL CIVI 
Before Hon'ble Mr. Justice H, K, Bose 
‘and Hon'ble Mr. Justice P. B. Mukharji. 
. |."  BISSESWAR PODDAR * Civil 
E Vs. À i = 
~ NABADWIP‘CHANDRA PODDAR. ^ ve 
TT 5 July, 11. 
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The words ''for the purpose of enabling the Court to.compare " in 
Section 78 of the Act indicate that the comparison mentioned. therein is 
intended to be made by the Court. It makes no material difference in 
this interpretation on the ground that these words appear in the second 


Bisseswar Poddar paragraph of Section 73 dealing with the Court’s power to direct a person 


Vs. 


H. K. Bose, J. 


„present in Court to write for the purpose of comparisox. 


It is the general rule that a signature made for the occasion post 
before motam-and merely*for üse at the trial ought not to be taken as a 
standard as it is likely to be simulated. 


Transfer of Property Act, 1882 (Central Act IV of 1882), s. 48— 
Competition between a m e by deposit of title deeds and a subsequent 
pur —Priority—s. 78, if applicable—s. 41, effect of. : 


Where the competition is between'a mortgagee by deposit of title deeds 
"and a subsequent purchaser of the immovable property, Section 78 of the 
Transfer of Property Act, 1882, has no application, and section 48 of the 
Act is applicable, to the case, and the purchaser is not protected by Section 
41 of the Act. 


Sitaram vs. Rajnarayan(1) and Hira Singt! vs. Mahammad Fazal Khan(2) 
Telied on. P 


The material facts will appear from. the Judgment: — 


E, R. Meyor with S. R.. Das Gupta — Counsel for the 
Appellant. Eom 


wá 


Salil Kumar Raychowdhury—Counsel for the Respon- 
dent No. 1. . 


S K. Datta—Counsel for the Respondent No. 2. 


The Judgment of the Court was as follows: — 


Bose, J. i—This appeal is from the decision of Mr. Justice 
A. N. Roy dismissing the plaintiffs suit for enforcement of a 
mortgage by deposit of title deeds. The case of the plaintiff 
appellant is that the defendant No. 1 Nabadwip Chandra 
Poddar was.the owner of a piece of land containing .an area 
of 3 cottahs 3 chittacks and 30 square feet being the northern 
portion of Plot No. 44 C.LT. Road Scheme No, 44B formed 
Qut of the old premises No. 1, Grey Street, Calcutta, On or 
about the 18th November, 1949 the plaintiff lent and advanced 
to the defendant No. 1 Solely for the purpose of the latter's 


() AIR. (1934) Oudh 283 (2) LL.R..(1931) Nag. 144. » 
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‘business a sum of Rs..13,000/- repayable on demand with in- ` 


terest at 6% p.c. per annumi-and as security’for the said loan the 

defendant No. 1! deposited with the plaintiff at Calcutta the title 

* deeds relating to the said property with intent tò create security 
thereon. On orfabout the 22nd July-1951, the defendant No. 

_ l: acknowledged in writing his Jiability for. re- payment of the 

said loan as also the said equitable mortgage created in favour 

of the plaintiff. It appéar further that defendant No. ‘1 pur- 

ported.to execute a-conveyance on the 17th April, 1953 in 

favour -of- the defendant No. 2 Srimati: Brojo Mohini Roy 

' Chowdhury in respect. of the said mortgaged, property, and 

consequently the defendant No. 2 has ‘been impleaded as a 

' party to the suit.. The*plaintiff claims a decree for a.sum of 

"Rs. 15,844.18-4 pies and also for a declaration of charge in res- 

pect of the property mortgaged and à decree in terms of Order 
34, rule a: inform No. 2 or 5A of the Code of our Procedure. 

The case. of the delendant No. 1 Nabadwip Chandra 

. Poddar:is.that this _defendant and the plaintiff were known 

to each other for a long time and they jointly purchased 

the entire Plot No. 44 of C.LT, scheme No.. 41(B). In the 
matter of the said purchase the defendant entrusted the plain- 


` tiff with looking aftef the interest of this defendant and to get | 


the conveyance ‘in respect ofthe said- premises registered 
in favour of this. defendant and ‘to mutate. the name of this de- 
fendant in the Calcutta Collectoraté. It is alleged that pur- 
suant to this arrangement the plaintiff on behalf of tbe defen- 
‘dant got the conveyance registered in favour of the defendant 
and got the name of this defendant substituted i in the Calcutta 
Collectorate and further got hold of the said conveyance, from 
. the Registration office but did not return the same to the de- 
fendant inspite of requests and represented that the same was 


Nabadwip 
Chandra Poddar 


H. K. Bose, J. 


lost. .'The factum of the- loan and the. equitable mortgage is ` 


: ~ disputed in the written statement’ and it is also denied that 


on the 22nd July, 1951 or any other date the defendant had: 


. made anyacknowledgment in writing for repaymetn of the said 

-'Jloan or had acknowledged- the said equitable mortgage, It is 
also stated in the. written statement that the’ letter dated 

. the 22nd July, 1951.does not bear the Bissau of Hs de- 
 fendant- - - | , 
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.. The defendant No. 2 has filed a separate written statement 
and her case ig that she purchased the plot of land which 


num p TM belonged to the defendant No, 1 for a valuable consideration 


Vs. 
Nabadwip 
Chandra Poddar 
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and prior to the Completion of the sale she had made diligent 
enquiries as to the whereabouts of the title deeds and further : 
~ she is a bonafide purchases for valuable consideration and with- 


y 


Out notice of the plaintiff's alleged mortgage, 


The issues that were raised before the learned trial judge 


were as follows: : v 


l. Did the plaintiff land and advance to. the defen- 
dant No. 1 Rs. 13,000/- or any other sum on the 18th , 
November, 1949 as alleged in paragraph 2 of the plaint. ` 


- \& Did the defendant No. 1 deposit With the plaintiff 
at Calcutta within the jurisdiction aforesaid ‘title deeds 


- relating to the property mentioned therein with intent to 
"| create security thereon as alleged in paragraph 2 of the 


plaint? i 


: 8. Did the defendant No. 1 acknowledge in writing 


any liability as alleged in paragraph 3 of the plaint? 


4. Is the defendant No. 2 a bonafide purchaser for. 


, Value without notice of the mortgaged property? `, 


The learned trial judge has answered the issues No. 1, 2 


and 3 in the negative and the issue No, 4 in the affirmative. 


The findings of the learned trial Judge have been 


challenged before us. - 


[His Lordship- then dealt with certain facts and pro- 
ceeded] |. -- . te i 


The crucial question, however, in this case is whether the . 


letter dated the 22nd of July, 1951 was signed by the defen- 
dant No. 1. The evidence of the plaintiff on this point is to 
be found in answers to questions 34 to 41. The plaintiff has 
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stated that this document was signed by the defendant Nabad- 
wip Chandra Poddar in his presence, at No. 3, Baisnab Seth, 
Ist Lane- and an employee of the defendant No. 1 was also 
present at the time. With reference to certain initials pur- 
porting to be that of the defendant No. 1 which appear. in this 
document, the ppaintiff has stated that these initials were also 
put by the defendant No, 1, Nabadwip Chandra Poddar. His 
evidence further is that although the rate of interest that was 
previously agreed upon was 2 per cent, Nabadwip Babu sug- 
gested reduction of the rate to 6% per cent and that is why 
an alteration was made in this letter dated 22nd July, 1951 (Ex. 
D) and the defendant No. 1 put the initials against that altera- 
tion. The evidence of the defendant No. 1 with regard to 
this Ex, D. is contained in answers to questions 14 to 20 and 
they may be set out hereunder: — 


14. Q.* Look at this document dated 22nd July, 
.1951, does in bear your signature or your writing any- 
where? 


A. No. the signature or the intials are not mine. 


15. Q. In the letter the signature appears there that 
is not yours? 


A. The signature does not appear to be mine. I 
have suspicion. 


16. Q. Do you remember of your signing document 
at any time? ' 


A. 
'To Court: — 


17%. Q. You have suspicion that this is not you? 
signature? 


A. My Lord it is not my signature. 


1960 


Bisseswar Poddar 
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Nabadwip 
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Civil 18.-Q. Why have you not said so? 
1960, , - 
RS a. “A. My Lord, I say it is not my aane 
Vs. g 7 
Nabadwip _ To Counsel: — 
Chandra Poddar  . 
H.'K. Bose, J. 19. Q: Would you kindly look ind the initials of - 
the letter? Does it appear to be your hand writing? 
A. No. not t my hand WHERE 
20. - Q. Will you kindly look at the word “so” in 
the last paragraph of that document, is it your hand writ- 
ing? à 
A. No. 
I may. ibs noted at this stage that the answers that the 
: defendant No, 1 gave with regard to the letter are at times 
£f -  halting and are not quite straight forward and frank answers. 


The learned trial judge has made a comparison of the 
the signatures appearing in this letter, Exhibit D,-with the 
other admitted signatures appearing in.various other documents, 
and his conclusion is that Exhibit D does not bear the genuine ` 
signature of the deferidant No. I. It may be pointed out that 
no hand writing expert was called im this case, and the finding 

; of the learned judge is arrived at relying on his eye test and 
also 'on certain circumstantial evidence of which reference has 

s been made in course of the judgment. This procedure of de- 
termining the question of genuineness of disputed signatures or ,` 
writings relying solely: on the eye test of the judge himself 

~ and unaided by evidence of experts or arguments of counsel 
has been deprecated in certain cases of this Court as also of 

\ -other Courts. It is sufficient to refer to one of such cases re- 
ported in $m. Sarojini Dassi vs. Haridas Ghose(1) where it has 

been pointed out that a comparison of hand writing is at all 

times, as a mode of proof, hazardous and inconclusive and 


. (0) (1921) 26,C.W.N. -P, 118. 


M 


~ c 
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‘especially when’ it is made by one not conversant with the. 
subject and without such guidance as might be derived from 
the arguments of-Counsel and the evidence of experts, A com- 
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parison of writings has consequently been deemed a mode of Bisseswar Poddar 


-aŝcertaining the fruth which ought ‘to be used with very great ` 
caution. This décision: deals in some detail with some of the 
relevant cases on the point and it will be useful if some of. the 


observations made by Sir Ashutosh Mookerjee in-that case are- 


set-out below: — - 
~-Itisa fact well known and may. be readily verified that 
“no two signatures," actually written in the ordinary course 
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Nabadwip 
Chandra Poddar 
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“of writing them are precisely alike. The character of a . 


person's signatures is generally of uniform, appearance, and 
the resemblance between one-and another signature of the 
jame person ds thus apparent but the coincidence to seldom 
- known where à genuine signature of a person superimposed 
.-, Over another genuine signature of the same person is such. 
; a-facsimile that one is a perfect match to the other iri every 
respect." There is generally diversity in the makes of the 
. pen, the size of the letter,’ the level of the ‘signature. and 
space it occupies, that stands as a.guard of over the’genuine 
_ signature and characterises it as the true signature. : 
But as-wás observed by Coleridge, J. in Doe vs; Suckermore, 
* the test of genuineness ought to be the resemblance not to 
` the formation of letters in some other specimen as specimens but 
to the general character: of the writing which is impressed on 
it as the involuntary unconcious result. of constitution habit or 
other permanént cause and is therefore, itself permanent,” 


Although these observations were made in the jüdgment- 
* indicating that comparison is permissible in appropriate cases it 
is worthy. of note that the'tearned judges did not-base their 
conclusion solely on the similarity. of the signatures as appearing 
„from a result, of' the- comparison of the different signatures 
but they based their conclusion relying on certain direct and . 
circumstantial evidence which had been adduced in that case. 


We have ourselves scrutinised the. different signatures and 
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our personal examination and comparison of the different 
signatures reveal. that the general appearance in the admitted : 
signatures and the disputed signature is the same. "There is a 


Biseswar. Poddar striking similarity between the disputed signature and the ad- 


Nabadwip 


mitted signatures. It is true that a clever fọrger will try to 


Chandra Poddar sive the forged signature as much resemblance as possible of a 


H. K. Bose, J. genuine signature. But the personal characteristic of the 


writings or signatures of a particular individual are often an 
unfailing guide in determining the question of genuineness of , 
the writing, and it is often a difficult work for a stranger or a` 
forger to reproduce faithfully all such characteristics in the 
writings forged by them: Excepting Exhibit C. where the 
signatures, appears to be slightly different in its appearance, a 
comparison of the other signatures presents a very striking re- 
semblance between the disputed signature and the admittedly 
genuine signatures. The signatures in Exhibjt 7 series which 
were Written out at the time of the hearing when the defendant 
No 1 was in the witness box cannot be regarded as very reliable 
because it is the general rule that a signature made for the 
occasion post litem motam: and merely for use at the trial 
ought not to be taken as a,standard as it is likely to be 
simulated. It may, however, be compared with the genuine 
writing for all that it is worth. It may also be pointed out 
at this stage that the signature in Ex. C. appears in a document 
which is of the year 1949 and it is possible that as the depen- * 
dant No. 1 used to sign in a different manner two years before? 
that is why there is difference between that signature and the 


- subsequent signatures. What'strikes us as the peculiar characteris- 


tics about the signature of the difendant No. 1 is that the 
letter “P” in “Poddar ” is-not always uniform. In some sig- 
natures there is a tail in “P” and in some it it absent. 
There is a: peculiar loop in the letter “W” of “ Nabadwip” 
which 4s present in practically all the signatures though in 
varying degrees. The letter “Ch” in “Chandra” in its for- 
mation appears to be similar in all the signatures. There is 
some amount of tremor or laboured writing discernible in all 
the signatures. 'The signatures do not appear to be written 
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ith a firm hand or an easy hand. These are “some t the in- 
dividual characteristics of the signature of defendant No. 1 
which lead us to hold that the disputed signature in Ex, D. is 
the genuine signature of defendant No. 1. 

, 


The learned counsel for the appellant relied on section 78 
of the Evidence Acteand he has also drown our attention to 
several cases to show that it is permissible for the Court to 
compare disputed signature with the genuine signatures and to 
draw its own conclusions therefrom, even though “unaided by 
evidence of thé experts. Reference has ‘been made to Manindra 
Chandra Laha vs. Mahaluxmi Bank Ltd.(1); ^Madhobhayya vs. 
Achamma(2) paragraph 30 of the judgment. Fazluddin vs. 
Panchanan(3), and a few other cases, -but I do not-think it 
necessary to deal with them at any length. 


Coming back to the letter Ex, D. it is to be noted that it 
contains some typing mistakes in| spellings and there are also 
certain traces of alterations in the body of the document and 
such alterations purport to be initialled by deferident No. 1. 
If the document is a forged one would expect that such a 
‘document would try to avoid alterations as much as possible 
and it would also try to avoid initialling as much ‘as possible 
in as much as the more there is initialling the more is the risk 
of detection of the forgery. So the fact that there are alterations 
and these purport to bear initials of defendant No. 1 indicates 
thatthe document is genuine. I have pointed out already with 
reference to the evidence of the plaintiff that according to, the 


- plaintiff interest was agreed to be paid at the rate of 8 per 


cent ‘previously, but subsequently at the request of the defen- 
dant No. T it was reduced to 6% per cent. "This letter: Ex. 
D. - also bears some evidence- of this fact. It appears that the 
rate of interest has been aire and. 6% per cent has been 


substituted. - i 
[His Lordship then dealt with certain matters relating to 
facts-and thus proceeded.] i k 


1949) A.LR. (P.C. 325-829. 
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Notvicistuudio: these lacunae in the evidence adduced by. 
the plaintif we feel inclined to hold for the reasons given 
above that the letter, Exhibit D. is genuine and it bears the 


Bisseswar Poddar genuine signature and initials of the defendant No. 1. In our 


s. 
Nabadwip 
Chandra Poddar 


H. K. Bose, J. 


view, the plaintiff's case is true. 
; ) : ‘ 

As regards the defence set up by the defendant No. 2 it is 
to be pointed out that the: evidence of “Mahendra Kumar 
Roy Choudhury the husband of =the defendant No. 2, 
as contained in answer to question 8 to the effect. “I used 
to-know the plaintiff, I had some suspicion and I approached 


the plaintiff and enquired of him as to whether the title deeds - 
were with him. The plaintiff said that they were not with him,” 


does not appear to us to be acceptable. The fact remains that 
the title deeds have been produced from custody of the plaintiff 
and they were with the ‘plaintiff at all material times. So if 
Mahendra Kumar Roy Chowdhury had really* approached the 


plaintiff and had made by enquiry about the title deeds the 


plaintiff would naturally be eager to know the reasons had 
been disclosed the plaintiff would readily admit the custody of 
the title deeds to safeguard his interest. It appears to us that 


what, the plaintiff has statéd in answer to question 155. which . 


was put to him, is true.- Then again the fact that the-defen- 
dant No. 2 purchased the property at only Rs. 10,000/- for 
which the defendant No. 1 had paid Rs, 33,500/- shows that the. 
defendant No. 2 was making an unusual bargain and the reason, 
for this must have been the non- availability of the original 
title deeds. — 


This is apparent from the fact tbat the defendant No. T 
was compelled to make a declaration before- the Presidency 
Magistrate stating that the original title deeds had been lost, as 
the defendant No. 2 was not satisfied with the non- -production 
of the title deeds and so he got this declaration to-be made by 
the defendant No. 1. But the defendant No. 2 never took the 
precaution of issuing a public advertisement about the loss of 
the title deeds in any newspaper. If she had done so the plain- 
tiff might have brought the factum of the equitable mortgage to 
the notice of the defendant No. 2 before he purchased the 


property. It is also clear that the plaintiff cannot be said to 


e. 
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>have been guilty of any laches or any act of negligence which 
‘disentitles him to obtain priority in reipéct-of his mortgage. 
It has been suggested that the transaction between the defen- 

. dant No..1 and the defendant No, 2 is a mortgage by conditional 
* sale (Mahendra Q. 9). But the conveyance which .was executed 
. by.the defendsht No. I! in favour of the ‘defendant No. -2 has 

` been exhibited in this case, and it appears therefrom that it 
purports to be one*of absolute sale. It is in evidence that the 
defendant No. 2 has got back Rs. 8,000/- from the defendant 
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No. 1 out of Rs.-10,000/-. paid as consideration for the same. - 


So at the most the defendant No; 2 can claim only, a charge 


for the unpaid balance of Rs. .2,000/:. on. the property. She 


cannot get the .property by paying only Rs.’ '2,000/- as the con- 
sideration, .when. the .agreed. ‘consideration for. the -sale was 
“Rs -10,000/-. Our. attention was drawn to the case of Lloyds 
` Bank Ltd. vs. Guzdar(1) and the learned counsel for the 


. appellant: contended on the strength of this authority that the | 


plaintiff is entitled to- priority in respect of his mortgage as 
'. against the defendant No. 2 who claims to-be the purchaser 
of the property. But the principle of this case cannot strictly 
apply to the case before us who is not a case of competition 


between two.mortgagees, and section 78 of the Transfer of 


Property Act is not attracted to this. case. In the case before 
us the competition is between a mortgage by deposit of title 
deeds and subsequent ` purchaser. It.appears to us that the 
Le principle embodied in section 48 of the "Transfer of Property 
. Act is applicable to this case. Section a may be set out here 
.-.under:— - - : 


“Where “a person purport to cfeate by transfer at 
different times rights in or over the-same immovable pro- 
perty and such rights cannot all exists or be exercised to 
- their. full extent together, each later created right shall, 
in the absence of à special contract -or reservation binding 

' the earlier transferees, be subject t to the mente previously 
created.” `. ' 


-y (1929) LL.R. “58 Calc. 868 


K. Bose, J. 
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Civil In Sitaram vs, Rajnrayan(1), Rachpal Singh and Smith, Jj. 
1960 _  bave held that the question of priority between `a mortgagee 
—— and a subsequent purchaser is governed by section’ 48 of the 
Bisseswar Poddar Transfer of Property Act and the purcHaser is not protected 
More. by the provisions of section 41 of the Transfer af Property Act 


Chandra Poddar When there is no proof of negligence on the part of the mort- 
" H. E. Bose j, BaBe. Reference may also be made in thjs connection to a. 
i ' `, decision of the Nagpur High Court reported in Hira Singh vs. 
Mahammad Fazal Khan(2), where it is held that section 41 of the 

Transfer of Property Act does not apply to the case of a pur 

chaser of an equity of redemption, The person who purchases 

equity of redamption cannot repudiate his liability under- a 

mortgage éven if he purchases without notice of the- mortgage 

because there is no law which obliges the mortgagee to give 

notice of the mortgage to the whole world. So having regard'to 

these propositions it is clear that the defendant» No. 2 cannot 

in any event get priority over the claim of the plaintiff as mort- 

gagee. The charge of. the defendant No, 2 for Rs. 2,000/- is 

subject to the plaintiff's mortgage. l 


For these reasons, we think that this appeal should be 
allowed, the judgment and decree of the learned trial Judge 
š should be set aside, and there will be the usual préliminary 
mortgage decree for accounts in favour off the plaintiff. The 
respondents will pay the appellant costs of this appeal. So far 
as the costs of the trial Court are concerned, each party -will 
bear his or her own costs. - Certified for two Counsel. 


2 


P. B, Mukharji, J, :—I agree. 


It is necessary however, to add a few observations on the 
law of proving the identity of disputed authorship of a hand 
writing by the method of comparison, and the Courts duty and 
function with regard to such proof by comparison. 


It is vital in this appeal because the decision rests on the 
answer to the question whether the letter of the 9th July, 1953 
was signed by Respondent Nabadwip Chandra Poddar. This 
disputed letter marked Exhibit D. contains the clearest ad- : 


(1) (1984) A.LR. Oudh 988. 
" (2) (1931) A.LR. Nag. 144. s e 
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mission and deea of the mortgage by deposit of title Civil 
*deeds, the major, if not the real sale issue in this appeal. If 1960 
the answer be Aye, the appeal succeeds and it be Nay, the appeal a 
fails. . Bine Poddar 
s. 


Justice is said to be blind. - A hoary tradition of immemo- — wi is 
rial antiquity has made proverbial the now familiar picture of Chandra Poddar 
the ideal Judgt with. bandaged eyes; We are uiged by the H, K Bos. 1 
learned counsel for the appellant to hold that this means that Ta 
a Judge left to himself cannot use his-own eyes,’and that he 
can only use his eyes provided light chooses to-descend upon. 
them from the scintillating evidence of the hand writing expert. 
or from. the efulgent.brilliance of the’ arguments at the Bar. 
.Be spettacled as most judges are, some of their opthalmic de- 
ficiencies are patent indeed, but I do not think they make the 
Judges that blind'as the-argument contends: The virtue of 
Judicial blindness has been over emphasised and misunder- 
stood. 

The High "statutory water-marks on this salai -are to be 
found in sections 45 and 73 of the, Evidence Act. "Neither of 
the two statutory provisions makes the Judge blind so as to 

e. forbid him to use his own, eyes without the aid of hand writing 
experts. Section 45 of the Evidence Act provides: — 


M 


“When the Court has to form’ an opinion upon a ` 
point of: *  * æ- œ identity of hand writing, 
the opinions upon that point of persons specially skilled 

, mu * - in questions as to the identity of hand 
writing * *. :* ' "are relevant facts. - Such per- 
sons are called experts." 


Section 45 of the Evidence Act, doom shows that 
thé opinion of a hand writing expert on the, identity of 
hand writing is a relevant fact and that such a person who 
is specially skilled is an expert. Apart from saying that 

~- the opinion of such a hand writing expert is a relevant fact 

_ it does proceed to prevent the Judge from using his ówn 

eyes to see or examine the Mu or otherwise: of the 
hand writing in question. 


Section 78 is the Evidence Act speaks of the comparison of 
disputéd signaue with admitted „Or Res signatures, It 
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provides: — . - Ee i p! aise 


“In order to ascertain whether .a signature, writing or 
‘seal is that of the person by whom it purports to have 
been written or made, any signature, writing or seal, ad- 
mitted or proved. to the’ satisfaction of the Court to have 
been written. or made by that person, may be compared 
with the one which is to be proved although that signature 
writing-or seal has not been produced or proved for any 


other purpose. , ~- ` E , : z 

, The Court-may direct any person present in Court to 
Write any words or figures for the purpose of.enabling the 
Court to compare the-words or figures so written with_any 


words -or figures alleged to have been written by such . 


person." - j . 


- My reading and interpre of section 78 of the evidence Act 
as a whole lead me to conclude that this comparison mentioned 
there case -and is intended to be made by the Court. In 
fact, the words "for the purpose of enabling the-Gourt to 
compare ".leave little room -for doubt’ on.this point. ‘Fo my 
mind it makes no material difference in this interpretation on 


-` the- ground that- these words appear in the second paragraph 


of Section 78 of the Evidence Act dealing with the Courts power 
to direct a person present in Court to write for the purpose of 


‘comparison because the Court to be permitted to compare in 


such case ‘and. not in any- other such as mentioned in the first 
paragraph of that section will be to make an unreasonable dis- 
tinction, The following observations of Sir Asutosh Mookerjee, 


: J. in Sreemati Sarojini Dassi vs. Haridas Ghose(1) noticed the 


- significance of these words: — i 


.. “The section does not specifically state by. whom the 
comparison may be made though the second: paragraph of 
the section dealing with a related subject expressly provides 
by way of contrast that in-that particular connection -the 
Court may make the comparison”. oo ws 


While the statute did-not make the judge blind some of 


(1) (1991) 26 C.W.N. 113-119. 
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the learned judges have preferred to invoke self induced blind- 
ness” ‘The law on this point has oscillated between, severe 
criticism of the hand writing experts who had been-condemned 
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as talking in terms of psendo-science on a subject which is notBisseswar Poddar 


.Science such as pen pressure, pen. scope, pen pause, pen presen- 


Vs. 


Nabadwip 


tation, pen lift, fand movement, "joinings pivotal change, under- Chandra Poddar 
stroke cross bar and: loops of many kinds and whom judges haye H, K. B Bose, J. 


described as availablé on hire to speak in favour of the party 
who has paid them as per Jessel M.R..im: Abinger.Ltd. vs. 
Ashton(1), and on the other the judicial that whenever there is 
a disputed question in respect of hand writing, it is dangerous 
and unwise for the Judge to use his own eyes without the evi- 
.dence of the hand writing expert. 


As I read the case law and the sections, I am ‘unable to 
subscribe to. the Jiew of judicial blindness that a court is pre- 
vented by law to use its own eye either in addition to hand 
writing experts evidence on the point or even in the absence 
of such expert evidence on the poiat, 


The following observations of Lord Atkin i in Keshanbhai vs. 
Jitabhai(2), have been sorely misused to support this theory of - 
judicial blindness Without the.light of the hand writing 
experts: —. - 


. ` G“ But their Lordships are unable to come to the same 

` conclusion as the members of the Appellate Court. They 
would have thought it unsatisfactory -and dangerous in 
any event to stake 4 decision in such a case as this on the 
correct determination of the penuineness of the signature 
by mere comparison with admitted signatures, specially 
without the aid in evidence of microscopic enlargements 
or any expert advance.” p 

This has: been taken to be the expression of the view that 

a Court must never use its eyes to compare signatures without 

either the aid of the microscope or the. experts advice. The 
observations, however, .do not support that view, What is 


(D ( )LR. 17 Equi nity 373-974, 
: . (à (1928) A TR. dx V ATR, 


M 
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Civil almost always missed in the subsequent decisions based on this : 

1980. “view is the observation of Lord Atkin himself which immediate- 
rene a ly follows the passage which I have quoted above, and which 
_Buseswar Poddar Shows that their Lordships of the Privy Council in that very 
MANDA >- case itself themselves compared the signaturey That will be 
Chandia Poddar evident from the next observations of Lord Atkin on the samc 


H. K. Bose, J. Page of the report: — 


" But their ‘Lordships have also ‘themselves carefully 
compared the endorsements with the admitted signatures, 
and they are unablé to feel the certainty which was ex- 
pressed .by the’ Chief Justice. The signature, appear to be 
` written with different ink and possibly at different times, 

and though the purported signature of the firm -bears as 
n ‘close resemblance to some of the genuine examples pro- 
duced, -notably.to a signature in a lefter of authority 
addressed to Jethabhai himself the purported signature of ` 
Keshavlal himself is by no means convincing.” 


We have .also in this case very carefully compared the dis-. 

puted signature on the letter of the 22nd July, 1951, Ex. D. 

: with other admitted signatures of Nabadwip Chandra Poddar. , 
We have berne in mind that the signatures which Nabadwip 
Chandra Poddar was made to write in Court before the learned 
trial judge are not! good guides because such signatures in Court 
as command performances are always deliberate and conscious 
and therefore their.value as test or standard for comparison is 
very limited. There are, however fortunately many other - 
admitted signatures signes in the usual course by Nabadwip 


Chandra Poddar and some of which are’ante litam mortam.: . 


My learned brother as already given the reasons for holding 

,that there is similarity between those admitted signatures-and 

the disputed signature on Ex. D. There are at least six differ- 

ent reasons to support our conclusion that thé signature on 

E the disputed letter Ex. D. is the real signature of Nabadwip 
l Chandra Poddar. "BEY are: — 


(1) The striking geben) „similarity between’ these 
signatures with the signature on the disputed letter. ‘This 


- ji d " 
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e 
Š e e. 
js a very telling test adopted in the decision of a Special Civil 
.* > Bench of the Calcutta High Court in Jitendra Nath vs. 1960 
: Emperor(1).. —— 
(2) The letter “w ' has eekly the same pecularity piseswar Poddar 
in almost all the dd and in particular, the upper Vs, 
loop ‘looking like “e” at the second upstroke at “w”. Ge ee 


(3) The fatten " p" of "Nabadwip " almost invariably 
has the loop not always on the top. 

(4) The usual spelling of Poddar with “or” is absent 
and it is uniformly spelt in all the li with the un- 
usual spelling “er” 

(5) The letter “C” of“ Ginas ” has a striking 
similarity in almost all the signatures, and 

(6) All the signatures are characteristic of a person 
un familiar with English alphabets which go a long way 
to show that the person signing the disputed letter was the 
real Nabadwip Chandra Poddar who admittedly on the 
evidence was not familiar with the English language. 

P The well known observations of Jenkins, C.J. in Ravindra 
Kumar Ghose vs. Emperor(2), on this point have. kuoted, re- 
peatedly in support of the theory that aí Judge must remain 
blind and not'usd his eyes except by the light of the hand 
writing expert on the argument of the Counsel. The obser- 
“vations which Jenkins, C.J, made in -that case are as follows 
at page 503: — | > i 

“I cannot think this was a proper cause to pursue a 

comparison of hand writing is at all times as a mode of >+ 
` proof hazardous and inconclusive, and’ especially when it is 
made by one not conversant with the subject and without 
such guidance as might be derived from the arguments of 
counsel and the evidence of experts. In Phoodee Bibi vs. 
Gobinda Chunder Roy(8y it was said by the Court that 

’a comparison of signature is a anode of ascertaining the 
truth which ought to be. used with "Nery great care and 


Jor 


H. K. Bose, J. 


caution. 
These observations again, I do not find, impose blindness 
-on the Judge. They do not support the view that the Judge 
cannot use his own eyes without the aid of the hand writing 
(1) (1009) A.I.R. Calc. 99—119. ` 
l 


909) LL.R. 37 Calc. 407. E 
{3} Ger) 29 WR 272. 
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course and that it should: be used only with “very yréat case 
and. caution.” -What was intended to be a rule of salutary 
caution is now attempted to be converted into a rule. of law, 


Bisseswar Poddar Ít is against this conversion, I protest, 


Vs. 
Nabadwip 
Chandra Poddar 


H. K. Bose, J. 
x 


The inconclusive nature of such comparison was also em-e 
phasised by the Supreme Court in the followjng observation of 


Venkatarama Ayyar, J. in Kishore Chandra Singh Das vs. 
Ganesh Prasad Bhagat(1): . 

" But conclusions based on mere.comparison of hand 
writing must, at best, Be indecisive and yield to the positive 
evidence in the case.” ^ . 

Here again I do not read the Supreme Court's observations 
to mean that the Court cannot compare the signatures without 
the hand writing expert. These observations of the Supreme 
Court repeat the views of Lord Atkin and Chief Justice Jenkins 
which we have noticed above,- : namely, that mere comparison is 
never conclusive and is. almost always indeeisive. 

A reference was made at the Bar on behalf of the appellant 
to the decision of Fazaladdin Mondal vs. Panchanan Das(2) 
when a Division Bench, of this Court at page 93 observed as 
follows: — d i 

“T think it proper to mention also that I am habe 
to agree with the view whith found favour with Guha, J. 
that the learned Judge was wrong in comparing the sig- 
nature on Ex. 1 with the admitted signature of the defen- 
dant on other documents.. It is time, if these was no vi- 
dence before the Court as regards the genuines of the 
signature, the Court could not, in law, rely on its own 


examination of the signature to to supply the evidence ` 


` because’ the learned Judges could not treat’ himself as an 


expert. Iam unable to find anything in principle or autho, s 


rity which bars the Judge of facts from using his using 

his own eyes and looking at the admitted signature along 

with the disputed signature in deciding whether the evi- 
dence that has been given as regards the. genineness of 
the document should be believed or not.” 

These observations are really against the view that a Judge 
should not use his own eyes to compare signatures or hand 
writings. In this case also Nabadwip Chandra Poddar denied 
his signature on.Exhibit D. but the plaintiff has equally said 


(1) (1954) AIR. S.C. 316—318. 
(2) (1957) A.LR. Calc. 99. . 


. , appeal before us no expert evidence was adduced to prove 
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nimi that, it is not only. the _ Signature of Nabadwip Civil 

. Chandra Poddar but also that Nabadwip Poddar signed it in, 1980 

Ene presence.“ That being so , the learned trial Judge was ^ v 

right in using his own’ eyes in deciding whether the evidence pisseswar Poddar 


` that has been given as regards the genuineness of the document MM 
should be b aes or not in terms. óf the observation quoted Chandra Poddar 
above even t ough’ such evidence was not the evidence of ex- 
perts, That portion of the above observation which says: — 

. “Tt is true; . if there was no évidence before the Court 

aş regards the genuineness of the signature, the Court could 

' not, in law; rely or its own examination of the signature to 

supply the evidence because the learned Judge could not 
treat himself as an expert. a í 

Does not help the appellant on the facts and evidence “in 

this appeal. When there is no evidence before the Court on 

' the genuineness of the signature the -Court cannot: certainly 

invent the question and then makes a finding thereupon, But 

where there is évidence and in all cases of disputed signatures 
there is evidence on oné side of the other, even though such 

` evidence may not be the evidence of an expert the Court cer-. , 

. tainly can and it is its duty to use its eyes to compare the 

.disputed signature with admitted signatures. The Privy 

‘Council did it not only in the case of Kessarbai vs. death 

Jivan(1) which I have already mentioned but also iil its subse- _ 

. quent decision in Gannamaneedi Madhavayya & anr. vs. 

Gannamaneedi Acharmma(2). There also as in he present 


H. K. Bose, J. 


genuineness of the hand writing but nevertheless Sir Madhavan ^ 
Nair observed at page 329 of the report: —. s 
“ After carefully examining the various signatures their 

Lordships are not satisfied that the disputed signature does 

“not look like the accepted signatures of the deceased." 

The Privy, Council similarly: was a "strongly impressed " 
by comparison of signatures in Manindra Chandra: Laha vs. 
Mahalakshmi Bank Ltd.(3) as per observations of Lord Than- 
kerton at page 483-on S. 78 of the Evidence Act and comparison 

- signatures thereunder. ` 


$ QESCEE, doses 
m: (1045) 49 C W.N. 48] (PC). ` i : 


KE A -. yo MINOOUURT 4 a a a: : [1960. 
E ET Si * r E E 
É cid On the interpretation of the relevant sections: of the. Évi: 
a 2-713986 - ` dence. Act and onta review and examination of. ‘the. case law - 
—~ s -on the 'sübject, Iam. - Satisfied | ‘that there is no legal ‘bat.to the” 
Bisienr Podda ~Judge ' ‘ising his’ own À -eyes to compare disputéd- signature - with E 
tl Nee tia - admitted signatures even without the aid of any “evidence of any 


Chandra ;Poddar hand writing ‘expert. There are also other reasons to. support ' 


this conclusion. What happens in, th those caseá of disputed sig- - 
natures where—neither party. calls any ~hand writing. expert 
- may bé available .ag in soie. of the Courts in the districts? —- Is 
_. the Judge bound to call à hand writing ‘expert as a^ Court; ` 

-. ‘Witness? He cán do. so if He wants to. But I do-- not -think 

he can be fored to do 5o of that he is obliged to do so, if, he 

.. féels he can on the evideice of-other, witnesses on the point and 

: 07 by comparison of signatures come to'his own conclusion on the. 

E . ^ point, so long as ‘the Court bears in-mind the caution that such- 
‘comparison is almost. always by its nature inconclusive and 

hazardous. That is why spart- from such ‘comparison we have 

, considered other cogent and compelling circifmstantial factors 

"in this appeal in coming to. the conclusion, of genuineness of the. 


H: K. Bose, J. 


no 25 l disputed signature. Secondly, ° ‘Law Reports are replete -with.. 


cases where hand writing expert have been ‘called only to be 


gie tun ee disbelieved by the’ Court. I have therefore never. "understood 


why the Judge cannot be allowed to use his faculty of visión 
‘without first receiving light from the évidence of thé hand 
writing expert ünless it is oddly ‘suggested, ‘that Court has'a duty 
to be first misguided by hand writing expert in order to- enable 2o. 
it to come. to a right decision on the disputed signature, Ipis - 
. ~- wrong in this context to think in terms of the legal : ‘cliche that 
`~- when the Judge compares the signatures he acts or gives evidence 
- as a band writing expert witness. He does not. The evidence 
„of the expert is really evidence only in name because it-is not 
the ‘evidence of ‘acfact but the evidence of an-opinion. It. is 
. the Judge’s- duty to express his.opinion on every disputed ques- 
, tion before him, including thé question of disputed signature. : 
- In giving that opinion, therefore, hé“does not-give evidence;. ` 
ies "as an expert witness but discharges his legal duty to decide- ac 
$ A PESE by: expressing that Opinion. : 


lam, therefore unable to accept the theory of. judicial blind 
~ ness curable and- redeemable only by ‘the light of.the hand 


f 


a- 


UN She Od CO am ee Seek, pd hoo ci T poe 
7 writing expert. ‘I do not conceive justice in that sense is blind 
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or should be blind. “Physiologically the opticians tell us that 
So indeed have judges. But that 
need not-make them any more blind than:they. must be “by Bisseswar Poddar 


every one has:a-blind spot.’ 


‘matures ordinace. Indeed, pitifully enough justice is: not 
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always all-seeing as it should be and no one is more conscious Chandra Poddar 


than the judges themselves of the limitation ‘of their vision. - ry K, Bose, J. 


. The judicial lights are’ no longer the pole ‘star to^guide the | 
-erring steps -of the benighted pilgrims in the present wilder- 
ness in the Rule of law. But nevertheless I am, reluctant to 


extinguish and take away- from the eyes of the Judge, -that still 
small flickering light, that remnant o£. a fading vision, at though 
I confers-much has gorie out of those discerning eyes ever'sirice 
Gilbert and sullivan sang the Lord Shancelons song in Iolanthe 


to say: —- 


“ The- fwi is the. true gaihodiment of everything that’s 


excellent, -It has no kind of nuit or flaw.And I my 


' Lords, embody TRE des 


^ 


. 7 


With these dissi I agree that. the appeal should 
be allowed with Costs as my Rammed brother has proposed. 


N.G.S. 


A -N 
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Appeal allowed. 


Before Hon'ble Mr. Chief Justice and - 
"Hon'ble Mr. Justice Bachawat. 


„MUKUNDA DAS NANDY & ORS. ` 
l Vs, 


BIDHAN CHANDRA ROY.*, 


` Gonstituiion ‘of India, Article 133(1) (C)—Order of High Court returning ` 
. for want- of jurisdiction memorandum of appeal for presentation to 
District Court under Bengal, Agra and Assam Civil Courts Act, 1887 
(Central Act 12 of 1887), as amended by Bengal Agra and Assam Cyril ` 


Courts (West Bengal Amendment) ' Act, "1967 ( 
1957), if a decree, judgment or final order under—Constitution, Article 


West Bengal Act 18 of 


185, tf available, where petitioner comes under Article 183, but fails 
to satify the requirements of the latter—Code of Civil Procedure, 1908 
(Central, Act 5 of 1908), if confers a wider right of Sep than ‘under 


_ Article 188. of. Constitution, 


FEAL No, 1} of 1959. . |, 


\ 
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» “HIGH COURT | 2d [1960 
The order dated July 1, 1959, of the High Court, returning for want ° 
of jurisdiction the memorandum of appeal filed in the High Court on 
December 24, 1958, from a decree da November 14, 1958, in an eject- 
ment Suit originally instituted on June 23, 1965, for presentation to the 
District Court under the Bengal, Agra and Assam Civil Courts Act, 1887, 
as amended by the Bengal Agra and Assam Civil Courts (West Bengal 
Amentment) Act, 1957, which came into force on Januaary 1, 1958, is 


‘neither a decree nor a judgment nor a final order witffn the meaning of 


Article 133(1) (C) of the Constitution of India, and no appeal lies to the 
Supreme Court from such orde.r , ia 
e 7 

The decision of the High Court as to its jurisdiction to entertain, the 
appeal without any decision on the merits of the controv between the 
parties is not a final order withim the meaning of Article 133 of the con- 
stitution. " ] 

Where the rights of the parties are governed by Article 133 `of the 
Constitution, but the petitioner for leave to appeal to Supreme Court fails 
to fulfil its requirements, no certificate under Article 135 can be granted 
by the High Couit in such case. ^ = 

All the provisions of Section 109 of the Code of Civil Procedure, 1908, 
are subject to the provisions of Article 133 of the Constitution, and Section 


^ 108 of the Code doed not confer any: wider right of appeal than under 


Article 183 of the Constitution. 

It is doubtful whether the provisions of Rule 4 of Order 41 of the 
Code of Civil Procedure, 1908, apply to'a case where the consent of the 
entire body of tenants i$ necessary to pass a decree for partical eviction 
under Section 12 ‘of the West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1950 (West Bengal Act 17, of 1950). : 


The material facts will appear from judgment:— - 


Atul Chandra Gupta with Rabindra Narayan Bhatta- 
charjee. i : 


Jnendra Mohan De, Benyendra Dev Roy Mohasai— 
for the Petitioner. 


S M. Bose (Advocate General) with Chandra Narayan 
Laik, 


R. C. Deb, J. N. Mukherjee, P. C, Chunder and A. K. 
Mukherjee—for the Opposite Parties. 


The Judgment of the Court was as follows: — 


. Lahiri, G.J.:—This is an application for.a certificate under 


. Article 133(1) (a) of the Constitution that the amount of value 


of the- subject matter of dispute in the Court `of first instance 


` 


, 
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. and still in dispute on appeal is not less than Rs. 20,000/-; 
and also under Article 133(1)-(C) of the Constitution that the 
case is.a fit one for appeal | to the SUPINE: Court. 


The facts which are relevant for the DUE of the present 
era are follows: — , 


One, Krishnad£s. Nandy w was a RH tenant under the 
Plaintiff respondent No. T at a monthly rent of Rs. 450/- pay- 
able according to English Calender in.respect. of Premises No. 
33, Rowland Road. On June 23, 1955 the plaintiff respondent 
No. 1 instituted a suit for ejectment of Krishnadas' Nandy 
alleging tliat he reasonably required the premises for his own 
occupation. In-the plaint.the suit was valued at Rs. 6,400/-, 
- Rs.’ 4,500/- for ejectment and Rs. 1,000/- for mesne profits. 
On August 10, 1956, the suit ended in a.decree in favour of 
the plaintiff respondent No. 1. On September -11, 1956 the 
\dependant Krishnadas Nandy filed an appeal against that decree 
to this Court and that appeal was registered as appeal from 
Original decree No. 838 of 1956. On January 28, 1958, a 
Division Bench of this Gourt remanded the suit to the Trial 
Court for deciding the question whether the requirement of the 
plaintiff could be satisfied by a partial eviction of the defendant. 
On April 21, 1958,’the Original tenant Krishnadas Nandy died 
and his‘widow, three sons and’ five daughters were substituted 
in his place. On November 14, 1958, the suit was again de- 
creed in full by the Trial Court.and against-that decree four 
“of the heirs namely, the three sons and the widow of the Ori- 
-ginal ‘Ténant filed an appeal to this Court which was registered 
as appeal-from Original decree No. 11-of 1969. , This appeal 
was presented on December 24, 1958. In the mean time -the 
< Bengal,,Agra and Assam Civil Courts Act was amended by the 

State Legislature of West Bengal by West Bengal Act XVI of 

1957 arid this Act came into -force on January 1, 1958. 

By Section & of this Act the pecuniary limit of the appellate 


ar 
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‘jurisdiction of the District Judge was raised from Rs. 5,000/- to ` 
Rs. 10,000/-. Section 4 of the Actrprovided t that nothing in the ` 


Act shall apply-to or affect-any appeal from any decree or order 
"passed before" the’ commencement: of the Act. - By a judgment 
‘dated ‘the ist July; 1959, a Division Bench. of this Court held 
that since the valuation- of the ‘appeal was Rs. 6,400/: only and 


x 


Civil 


—— 


1959 

M — 
Mukunda Das 
Nandy & ors. 


S. 
Bidhan Chandra 
, Roy. 


- Lahiri, C. J. 


-— 


“HIGH COURT ^ - [1960 


since the decree in the present case was passed after the coming 
into operation of West Bengal Act XVI of 1957, this Court had 
no jurisdiction to entertain the appeal. The concluding por- 
tion of the judgment of the Division Bench runs às follows: — 


“We accordingly dispose of this appéal by holding 
that it lies to the District Judge and not to this Court 
Judge and not to this Court and dirétting return of the 
memorandum of appeal tc the learned filing: advocate for 

presentation to the proper Court and for taking . other 
necessary steps QE. 


It is against this order that the petitioners, who are the 


three sons and the widow of the deceased tenant intended to. 


take a further appeal to the Supréme Court. In the-application 
for certificate of fitness the five daughters of the deceased ten- 
ant were impleaded as respondent Nos. 2 to 6. On August 19, 


1959 the applicants for leave to appeal to the Supreme Court 


stated that they did not want to prosecute the Application as 
against respondent Nos. 2 to 6 with the result that the appli- 
cation ‘was dismissed as against those respondents and was 
allowed to proceed against réspondent No. l only. 


-` At the hearing of the application Dr. Gupta appearing for 
the applicants stated that be did not want to press his claim 
for a certificate under Article 183(1y (a) but that he would 
press his claim under Article 133(c) only. As a result of this 
statement it is not necessary for me to enquire into the question 
whether -the amount or value of the subject matter of dispute 
in the Court of first instance and still dispute on appeal was 
and is not less than Rs: 20,000/-. The only questions which 
require our consideration are (a) whether the order against which 
the applicants propose to take a further appeal to the Supreme 
Court is a “ judgment, decree or final order " within the mean- 
ing of Article 183 of the Constitution and (b) whether ‘the case 
is a fit one for appeal to the Supreme Court within. the mean- 
ing of clause (c) of Article 183. On the second question against 
is not disputed by the learned Advocate General appearing for 
respondent No. ] that the point decided by Division Bench 
with regard to the interpretation of section 4 of West Bengal 
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e Act XVI of 1957 i$ of considerable publid importance. If there- 
' for the order-of the Division Bench be a judgment, decree or 
final order within the meaning of Article 183(1), we shall have 
to certify that the case is a fit one for sunter appeal to the 
Supreme Coutt.- 
The crucial question therefore is whether the order of this 


.* „Court can be said to be judgment decree or final order. The 


order is certainly fot a decree. Dr, ‘Gupta, however, contends 
. that it is a judgment; and according to him the word judgment 
in Article 183 must. be given, in the same meaning as it bears 
in clause '16 of the Letters Patent and he further contends that 
since under clause 15 of the Letters patent an order determin- 
. ing the foruin of a suit has been -held to- be a judginent. 


This point, however, is no longer- open for argument. It is 


well-known that under clause 15 of the^Letters patent any 
decision which affects the merits of the question between the 
- parties by determining some right or liability is a, judgment. 
The judgment may be an ‘interlocutory judgment, for example 
-an order appointing or refusing to appoint a receiver oran order 
"granting or refusing to grant a temporary injunction. But the 
word, judgment, -aş üsed- in' Article 183 of the Constitution 
cannot include an interlocutory order. The expression “judg- 
ment, decree or -final order" which occurs in Article 133 
of the Constitution also occurred in section 205 of the Govern- 
ment of India Act of 1935: The word, judgment, as occurring 
in section 205 of the Government of India Act was interpreted 
_ by the Federal Court in the case of S.. Kuppuswami Rao vs. 
"The King(1), where the appeal to the Federal Court was direct- 
ed against an: order.of the High Court bolding that the consent 
- of the Governor under Section 270(1) of. the Government of 
India Act 1985 ‘or the sanction of: the Local Govern- 
ment under Section 197 of the Criminal Procedure Code 
was not necesary for a prosecution then.pending before a 
_ Magistrate. "Before the Federal Court a preliminary objection 
was taken to the maintainability of the appeal on the ground 
, that the order of the High Court then under appeal was not 
a judgment, decree or final order witbin the. meaning of section 
-205 of the Government of India Act of 1935. Kania, C.J. 
pointed out that the order of the High Court was not a judg- 
ment as it was only an interlocutory 'o order made on a prelimin- 
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ary objection and He further pointed, out that the word judg- 
ment as occurring in section 204 of the Government of India 
Act has the same meaning as it has in England, namely, the 


Mukunda Das determination of the rights of the parties in matter bought 


before the Court. 'The point was again considered by the 


Bidhan Chandra Federal Court in the case of Mohammed Amin Brs. Ltd. vs. 
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Dominion of India(1), where the order under appeal was one by 
which this Court in the exercise of its appellate jurisdiction set 
aside the winding up order passed by a Judge on the Original 
Side and directed the application for winding up to be con- 
sidered after the decision of certain Income Tax appeals filed 
by the appellate company. The question that was raised before . 
the Federal Court was whether the order of this'Court against 
which the appeal was preferred to the Federal Court was a 
judgment within the meaning of section 205 of the Government 
of India Act, 1935 and this question was answergd in the nega- 
tive and it was pointed out that the word judgment has the 
same ‘meaning as it has in English Courts, that is, the declara- 
tion and fina] determination of the rights of the parties. Ac- 
cording to the decisions in Kuppuswami’s case(2) as "well as 
in Mohammed Amin’s case(1), the word judgment in section 
205 of the Government of India Act, 1935 cannot include an 
interlocutory judgment or order. All these decisions were 
elaborately reviewed and the meaning of the expression judg- 
ment, decree and final order as occurring in Article 183 of the 
Constitution was considered in great detail in the case of West 
Jamuria Coal Company vs. Bholanath Roy(3), and it was held 
that the word judgment did not apply to any interlocutory 
order. The argument of Dr. Gupta that the order of this Court 
dated July Ist 1959, is a judgment within the meaning of Article 
133 of the constitution must accordingly be overruled. 

The next point which is really the most important point 
in the case is whether the order of this Court is a “ final order.” 
It is argued that the order is final in the sence that it has finally 
terminated the proceeding in this "Court and any- further con- 
tinuation of the proceeding does not depend on the order passed 
by this Court but on some further act to be done by the peti- 
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"tioners, . In other words, the order of ihis ‘Court dis not of its 
-. own force: continue the proceeding as in the case of am order 
of remand but the continuation is contingent on something 
« being done-by the intending appellants. - It ig further argued 
that if the appeal is now filed in: the Court.of the District 
Judge in pursuance of the order of this Court it will be a new 
appeal wholly uncomnected with the appeal that was presented 
, in this Court and consequently ‘the order of, this, Court must 
be treated as a final order. I-am, however, unable to accept 
"any of these contentions as sound for the following reasons: — 
In thé first place, the order of this Court leaves open the 
possibility of the memorandum of appeal being presented ‘to 
: the Court of the District Judge; and if the memorandum is so: 
presented to the proper Court it cannot, in.my opinion, be 
Said to start a.new proceeding. The same memorandum with 
‘the same Court*fee and the same grounds of appeal will be 
..presented in the Court- of District Judge with the only alttera- 
, tion that the name of the: Court will have to be changed. It 
is true that on the date on which the order was passed by this 
* Court the period of limitation for filing an appeal in the Court 
of the District Judge had already expired; but that, fact does 
not make any difference in the situation because in cases of this 
description the memorandum. of appeal is usually accompanied 
by an application for extension of. time under sections 5 and 14 
«¿Of the Indian-Limitation Act which is ordinarily granted by the 


c 


Court in the absence of exceptional circumstances.. I-cannot^ 


therefore held that the appeal which it id open to the petitioners 
to file in the Court of District Judge will-start an independent 
proceeding wholly unconnected with the appeal that was filed 


` 


. in this Court. In the second place, T cannot hold that the de- | 


cision ofthis Court finally disposed of the rights of the parties 
.because it appears from the judgment that the learned Judges 
of Division Bench: expressly refused to prounce any opinion 
« on the merits of the case. I quote below some of the observa- 


tions made byi the learned Judges of.the Division Bènch on this : 


` point. 

i * (a) "In fairness to- the ariii and in fairness to us as 
also to ‘the superior and inferior Courts to` which the 
matter may travel hereafter and above all in the interest of 
fair. play and justice, we have deemed it necessary not to 
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take up the appeal on the merits." , .- 


: "If we are right on the point of jurisdiction any 
` expression of opinion on the merits of the said disputes 
from this Court may seriously embrrass tbe learned Dis- 
trict Judge in the determination of the appeal and that may 
produce the gravast injustice." 

"(c) After having held that we have no jurisdiction 
to entertain and hear the appeal and ‘that the same lies to 
the District Judge, we do not think mat he can consistency 
and propriety hear it on the merits.’ l 
The question therefore arises whether the decision of this 

Court as to its jurisdiction to entertain the appeal without any.. 
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decision ‘on the merits of the controversy between the parties is - 


a final order within the meaning of Article 133. Upon the 
authorities I have no hesitation in answering this question in 
the negative. The test of finality has been, laid down in various 
decisions -by the -Judical Committee and’ also by the Federal 


Court of our country. In the case of Ramchandra Manjimal : 


vs. Govardhandas(1), where the judicial Committee was consi- 
dering the question whether an order refusing to stay a suit 
under section 19 of the Indian Arbitration Act was a final order 


- within the meaning of section 109 Civil Procefdure Code, Lord 


Cave held that the order was not final because it did, not finally 


dispose of the rights of the parties. In this case Lord Cave - 


followed the decision of the Court of Appeal in Salaman vs. 
Warner (2), where it was held that in order to be'a final order. 
the order must be on a point which decided either way would 
finally terminate ‘the ‘matter before the Court. The principle 
laid down by Lord Cave in Ramchandra’s case(1) was followed 
by Sir Gorge Lowndes in the case of Abdul Rahaman vs. D. K. 


. Kasim & Sons(8), where the Privy Council was dealing With an 


order of remand. ` In tha case of Kappuswami Rao vs. The 
King(4), the Federal Court of India followed, the test laid down 
by the Court of Appeal in the caee of Selaman vs. Warner(2) 


‘and accepted by the Privy Council in the case of Abdul Raha- 


man’s. case(3). Finally in Amin “Ahmed’s Case(5) the Federal 
Court followed. the earlier decisions, Upon these authorities I 
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ave: no buie that a vdesin cannot be said 1 to a a final order 


' within the meaning of Article 183 of the constitution unless it 


firially disposes of the rights of the parties on the merits of the 
case; and as in the present case this Court expressly refused to 
- decide any question on merits and left it open.for determination 
by the Court of the District Judge the order passed by this Court 
niot in my opinion; be -said ta be a final order. 


To 1 meet these difficulties Dr. Gupta €— an extreme. 


“argument to the effect that the order of this Court amounts to 
^ an order of dismissal of the appeal and is therefore a final order. 
His argument is that the Appellate Court has no power to re- 
turn a memorandum of appeal and the order of return made 


. by this Court by its order dated July 1st 1959, is without juris- 


diction’and in law has the effect of an order of dismissal of the 
appeal. “This argument is, in.my opinion, untenable. It has 
been held in several decisions that the Appellate Court has the 
power to return a memorandum of appeal: for presentation to 
the proper Court under Section 107(2) of the Civil- Procedure 
Codé. But apart from this,-a Division Bench of this Court has 
` directed the return of the memorandum of ‘appeal and it is not 
open to. us hold) that that order is without jurisdiction and 
has the legal elect of dismissal of me sens - 


We are- told that the petitioners ‘ave’ not PE the 


. memorandum of appeal in the Court of the District Judge. and 
'consequently:the order of this Court has become final. In order 


to determine the question of finality it.is not open to us to 


.take into account what has or has not been. done by the peti- 


.tioner’s. We are.only to look at the order that has been passed 


by this Court and see whether that order finally „disposes of the 
rights of the parties or leaves open the possibility of their deter- 


- mination by a Court of Competent jurisdiction. “From what I 


have already said it is quite clear that under the order of this 
Court the’ petitioners were at liberty to present the memoran- 
dum of appeal in the Court of the District Judge for a deter- 
mination of their rights on;the merits of the dispute and con- 
sequently I cannot hold that the order of this Court is a final 
order, a 
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I may conclude the discussion on this part of the cage by 
quoting thé observations of Kania, C.J. in the case of Kappu-e 
swami Rao’s case(1) which runs as follows: — 

“The ordér is clearly not a decree. It i$ not also a 
judgment as it is only an interlocutory order made on a 
preliminary objection. It is also not ón a point which 
decided either way would términate the matter before the 
Court finally." 

The next point argued by Dr. Gupt4 is that even if the 
order does not fulfil the requirements of Article 133 of the Con- 
stitution We are free, to grant a certificate under Article 135 
and he has relied upon the decision of the Supreme Court in 
the case of Garikapati vs. N. Subbiah Chowdhury(2). In that 
case the Supreme Court was considering the ‘question’ whether 
the valuation’ test as laid down by Article 133 of the constitution 
would apply to a post constitution appeal to the Supreme 
Court agdirist a posh constitution decree of the High 
Court reversing a dectee of the trial Court in a pre- 
constitution ‘suit and answered, this quéstion in the negative 
It held by a majority judgement that in view of the fact that 
the suit had been instituted prior to the constitution the 
appellant had a vested right of appeal upon the terms and 
conditions which were inforce before the constitution and con- 
sequently the valuation test would be satisfied if. the value of 
the subject matter was above Rs. 10,000/- as required by 
section 110. Civil Procedure Code, before its adaption. In 
considering _ this question S. R. Das, C.J. in delivering the 
majority judgment of the Court classified the several categories 
of persons who were at the date of the constitution interested 
in the right of appeal to the Supremé Court into seven classes. 
The case which their Lordship had before them was category 
(iv) ‘and the case which we have before us id category (vii). 
With regard to category (iv) it was pointed out that Article 185 
of the constitution saved the rights of the litigants who fell 
under that category to file an appeal to the Supreme Court 
upon the terms and conditions of sections 109 and 110, Civil 
Procedure Code, as they stood. before adaption. In the present 
application we are not however, concerned with the rights of 
litigants under category (iv) but'we are concerned with the 
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* rights of persons under. category (vii) because: in the present 


case the suit was instituted on June 23, 1955, long after the 
coming into operation to the constitution. "With regard to this 
' persons ‘it’ was held ‘by the "majority judgment that persons 
falling within category (vii) come under Article 188." In other 
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words the rights: of the parties to this application must be Bihan. Chasis 


governed: by Article 183. I cannot accept the argument of Dr. 
Gupta that a litigant who comes under Article 133'but is unable 
to fulfil. its requirements is still entitled to all-fall back upon 
Article 135. In.thàt-event Article 183:,would altogether lose 
its force. For these reásons I àm unable to accept Dr. Gupta's 


Roy 
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argument that even if-the petitioners in the present case have  - 


failed to'satisfy the conditions laid-down by Article: 133 we 
have still the power to grants à geriaestes under article 135 of 
the Constitution. i 

The last argument” -advaheed by Dr. us is that we 
should grant a certificate to the petitioners under section 109(c) 
- the Civil Procedure Code as it stood after-adaption. Pointed _ 
reference-was made to the adaption order made by the President 


` and it was argued’ that- even after “adaption the word “ final 


order” was not incorporated ‘inclause-(c) of section: 109, Civil 
Procedure ‘Code,’ with the result that the petitioners are not 


required to prove in this case tliat the order against which an, 


' appeal is intended to be taken to the. Supreme Court is a finar 


. order. Section 109, Civil Procedure, Code, -as a adapted and 


"as reproduced. in the official edition of the Civil Procedure Code 


does not contain the word "final order" in clause (c). The 
7anomalus-position arising out of the failure to five effect to the 
. adaption. order was pointed out in- thd case of West«<Jamuria 
Coal Company vs. Bholanath Roy(1).- The judgment. was deli- 
veréd -a September 4, 1953. "Thereafter. section 109 Civil Pro- 


. cedure Code, was ametided by the Indian Parliament by Act 


' appeal: which must bé determined by.the-law as it stood on the ` 


LXVI of 1956 which came into operation orf December 3, 1956 


and by-this amendment thé word "*finàl order" was added to 
clause (c) of: section 100. Dr. Gupta however argues.'that the. 
- amendment -of section :109 in 1956 does not affect his right of. 


date of ‘the institution of the suit; because the right of appeal 


is a substantive right. I shall not therefore be justified in 
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taking into account the amendment of section 109 effected by 


Act LXVI of 1956, but even apart from this amendment the 


opening words of section 109 as adapted make all the provisions 
of Chapter IV of Part V of the Constitution, Article 133 occurs 


in Chapter IV of Parti V and consequently all the provisions | 


of, section 109, Civil Procedure Code, are subject to Article 188 
and since Article 133 provides’ for an appeal only against 

judgment, a decree and final order" the expression must be 
read in all the clauses of section 109. The conclusion therefore 


` is that the petitioners cannot have a wide right of appeal: under 


section 109(c) of the Civil Procedure Code than they have under 
Article 133 of the constitution. It is interesting to notice that 
Dr. Gupta who also appeared for he petitioners in the case of 
West Jamuria Coal Company vs. Bholanath Roy(1) did not in 
that case advance the argument that although he might not 
have a right of appeal under Article 133 from gn order which 
was not a final order he still had that right under section, 109, 
clause (c) of the Code. That is expressly stated at page 47 of 
the report. He has however advanced that argument before us 
and.the only answer that I.can give is the one which was, sug- 
gested in that case and that is that under the adaption: order 
all the provisions of section 109 are made subject to Article 133 
of the constitution and consequently the petitioners cannot have 
a larger right under section 109(c), Civil Procedure Code; than 
what is conferred by Article 138 of the constitution. 


Mr. Advocate,General appearing for respondent No. 1 


raised a preliminary objection to the effect that on account 
of the fact that the names of the daughters of the deceased ten- 


„ant have been expunged from this application under the order 


of the Court dated August 19, 1959, the application for a certi- 
ficate, has become defective inform. I have already said in 
earlier part. of the judgment that thd intending appellants to 
the Supreme Court are only the three sons and the widow of 
the deceased tenant. The daughters who are also he heirs 


. under the Hindu Succession: Áct are not on the record eitlier as 


intending appellants or as respondents. It is argued’ by Mr. 
Advocate General that one of the points involved in the case is 
whether the requirement of the plaintiff can be satisfied by a 
partial eviction of the tenants. Under section’ 12 of the West 
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*Bengal Premises Rent Control Act of 1960 which governs the 
rights of the parties in the present case the consent of the 
tenant is necessary to pass‘al decree for partial eviction but as all 
the tenants are not on the record such consent cannot be given. 
There is some force in this contention, but Dr. Gupta appear- 
` ing for the petitioners has pointed out that under order 41, 
Rule 4, Civil Procedure Code, any one tenant can obtain a re- 
versal of the entire decree if the decision: proceeds on a ground 
. common to all the tenants. It is doubtful whether the provi- 
sions of Order 41, Rule 4 will apply to a case where the consent 
of tbe entire body of tenants fs necessary to pass a decree for 
partial eviction; but as we have hold against the petitioners on 
the merits we are not expressing any final opinion on this pre- 
liminary point, 
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For the reasons given above the application filed by the: 


petitioners must be dismissed with! costs. Hearing-fee 10 gold 
mohurs 


Bachawat, J.:—I agree. i 
"Appeal dismissed with costs. 
NCS ° f 
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